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-=-=- At 10:00 A.M., the Hearing commenced, 


MR. ESTEY: Mr. Commissioner, the topic we 
were dealing with yesterday, and will continue with 
today, is Number 2 in the Notice, Claims Adjudication 
including accidents arising out of and in the course 
of employment, secondly, waiting perlod,o thirdly), 
casual labour and fourth, the reporting of accidents. 
The Canadian Manufacturers’ Association were heard on 
that topic and I believe had finished and we nave some 
witnesses and submissions on this topic from the 
Labourers’ International Union represented by Mr.Koskie. 

MR. KOSKIEs With respect to the first part 
of Claims Adjudication, that’ is, accidents’ ‘arising out 
of and in the course of employment, as you may or may 
not notice inthe brief which we Have submitted, we 
have gone into accidents in various portions of the 


Drier » for example, we’ nave dealt with «1t minder vcthe 
topic Industrial Diseases and in various other aspects 
of our brief, and we intend to deal with that at a more 
appropriate time later on when I see that the Commission 


has set @side this specific topic for Industrial 


Diseases. Therefore, I have no comments or submissions 
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at this time to make in respect of a 

out of the course of employment. I will save that for 
9 

later perhaps. At that time, I will have more detailed 


evidence to adduce to you. 


Our next submission then, deais with tne 
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far 
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question of the Waiting Period. We have a very br 


submission in this regard, Mr. Commissioner, and I would 
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reréerayourtoapage Siofsthée brbergarararraph |! Byeethis isa 
the International Labourers’ Union, Sub-paragraph 1, 
headed Short Term Disabilities. If I may read: 

Section 3(i) (a)oofsthe Workmen's Compensa- 
tion Act denies compensation to injured employees dis= 
abled from earning full wages for a period of less than 
three calendar days. Although the noncompensable dis= 
abilities under this Section are admittedly minor in 
terms of long-term financial hardship and deprivation, 
they are stillva»great*source, of anxiety, discomfort and 
annoyance, Under the principle of workmen's compensation 
legislation, we see no reason why a workman injured 
through no fault of his own in the course of employment, 
should not be compensated for his injury, whether he be 
disabled from earning full wages for one day or for one 
year*sor for ten years. A claim for short-term dis- 
ability is not nécessarilyka muisance claim, sandiwe 
would submit that the costs saved by this short-term 
exemption do not begin to justify such a diversion from 
the true principle of compensation, 

Further, this short-term exemption has 
necessitated the withholding of compensation payments 
for the duration of the three calendar. day period, at 
which time the disability then becomes compensable, 
computed and payable from the date of the disability. 
This so-called "waiting period" of three days only 
serves as an additional "anxiety factor" in all cases. 

Therefore, it is submitted that Section 
3(1)(a) should be entirely eliminated from the Act, and 


injuries should be compensable regardless of the time 
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that a workman is disabled from earning full Wages. 

If I may proceed to the third topic under 
this heading, Mr. Commissioner, and deal with casual 
labour, for thatelerefernto pace 30.of thesbrief, 

(F), Sub-paragraph (1) headed Casual Workers, 

Workmen presently employed as casual labourer 
are excluded from the provisions of Part 1 of the Act by 
Virtue.of .Section,3 (4). lt is our.opiniensthat-such an 
exciusi on.is unfain,in)that.it places .an-_undueiftinancial 
burden upon a workman thus employed by forcing him to 
seek redress in.the Courts for injuries suffered in the 
course of his employment. Further, it is often these 
employees, many of whom are lacking in any particular 
skill, who are leastyrablersto.bear,sueh arcburdens..We 
therefore recommend that.this exclusion be, removed.from 
the Act. 

THE COMMISSIONER: There is no definition of 
Casual’, is ythene? 

ME. phOSKiEe + Ne astheme dsmit. interestingly 
enough, Mr. Commissioner. My clients, when we were dis- 
cussing .the.zcontents.of this brief, asked,me if there 
was asdefinition of."Casual Laboum" and I ,,0f wcounse, 
after perusing the Act, was unable to find one. When 
we were discussing this recently, my clients did suggest 
to me that one of the things the Act should provide for 
is a definition of Casual Labour, because it certainly 
has caused them some concerneA“lthough we have not in-= 
cluded this in the brief it was discussed subsequent to 
the preparation of the brief and I would ask the 


Commissioner to take that into consideration. Our client 
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certainly have been perplexed by the lack of that partic- 
ular definition, I think it would be of some assistance 
to labour in general. 

THE COMMISSIONER: I think it is interpreted 
by the Board that a casual labourer is any labourer over 
which the employer has no direct = well, eervalimiy pethis 
comes within it} where he has no direct supervision and 
is more or less in the measure of an independent action 
by the labourer they class as casual labour. Whether 
they also probably do class as casual labourers, labour= 
ers who just work for two or three days at a time without 
any contract or any type of contract, I don't know. We 
wilil-find-out from the Board, 

MR. “KOSKIE: eThank®you, Mr. Commissioner, 

Now; if Iomay*dealjwith the fourth liten, 
Reporting of Accidents ;*in that’respect Iprefer* the 
Commission to page 17 of our brief, paragraph D, Sub- 
paragraph (1), headed Accident Reports. If I may read: 

In many instances, the most substantial 
piece of evidence before the Board in a compensation case 
is™an accident report filled out by the employer. I 
should add there, Mr. Commissioner, an accident 
report filled out by the employer and the employee. I 
understand that the Board does require the employee as 
well to fill Out reports... TD think ethat. shouicameri n= 
cluded there. It has been the experience of some of 
the members of our Union that these reports are often 
biased in favour of the employer; significant factors, 
such as the condition of the equipment or the workman's 


previous medical history, are often omitted or over=- 
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looked. Further, these reports, invariably written in 
English, are often handed for signing to an injured 
workman whose language is other than English, and thus 
he unknowingly approves a report which does not always 
give a true picture of the actual accident. In more 
extreme situations, employers have been known not to 
complete a report at all, and have induced injured 
workmen from reporting lost time accidents themselves by 
giving them light “duty work, “until it-te*toco* late for 
them to establish their entitlement under the provisions 
oF the Act. 

We would respectfully urge the Board 
to carefully scrutinize the conditions under which all 
accident reports are filed by employers and to 
particularly ensure that an injured workman fully 
comprehends any employer's report which he might have 
signed. Also, we would strongly recommend that no 
workman be precluded under Section 21 (1) of the Act 
from the right to compensation by reason of being wrong= 
fully induced by the employer not to report an otherwise 
compensable accident. 

THE COMMISSIONER: How are #®u-goinge 
to take care of either one of those? What am I to 
recommend that is going to take care of them? 

MR: KOSKIE: I think, Mr. Commissioner, it 
isa question of policing this really. 

THE COMMISSIONER: There is nothing 
that I can do or I think that the Board can do to ensure 
that that recommendation that you make be carried out. 


The only thing is if it turned out that that was the 
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circumstance, the man had not fully comprehended what he 
had signed, then I assume the Board would take that 

into consideration and so far as the second one is 
concerned I presume that that is already coming before 
the Board on numerous occasions and that they are taking 
into consideration again whether or not the accident had 
been reported or deliberately withheld. What do you 
suggest that this Commission could do about it? 

MR. KOSKIE: I am not so sure exactly what 
recommendations can in fact be made except, as I say, 
it may be more of a policing situation. The union has 
found many situations of this nature and as a result the 
claimants have been penalized and their claims have not 
bean processed, 

THE COMMISSIONER: It may call for some 
comment. 

MR.KOSKIE:2I. think it would call for a 
comment. If you were unable to make any specific 
recommendation as far as the Act is concerned I think it 
is definitely worth commenting upon. It would require 
further policing by the Board itself. 

Subsection (2) on page 18 of the brief, 


Investigations by the Board. This does have some bearing 


on accident reports, Mr. Commissioner. 

THE COMMISSIONER: On the reporting of 
accidents how about the other abuse that is aaid to occur 
when workmen don’t report or at least come in on the 
following Monday or some time and say an accident 
occurred on the previous Thursday or Friday and they 


didn't report it? Have you considered that situation? 


svolted amimoe ybaetis ek dats; | 
qriistpons xodd-aedd bro anotascoe sveresun mo besod ods 


Sei anebhess sd3 ton. 16 teiJedw miage notserebtanos osnt 
foe ob jon, «bioditaw ylesetegtiob 10 -bedsoges aged 
adt duods ob bives cobastmmos efat daddy ssegnde 

teiwiyEdooxs awe 0&8 Jou ma Tt sSTAZOA 2M wpe 

yee I ss , tqgoxe sham od fost nt mee enotsishnemmooet 

sad folnu sdT »tokseuste gnicilog 8 To sromed yas th 

gn¢ divas) 5 as Das otNs6e atat jo eanoltserte ysam Sayot 

‘on sed amtais thedd bas basiisnss ceed svar atosntslo 

.beeeso01q caod 

omée “et ifac xem ei. sARMOEeRTMMOe aT ; 

| .dremmes 
4) x02 [feo flijow 72 Amina 148TAZ0R, 7M 

ohtresos (As SAM 6? aldenwy e1sw voy IT .cmemmoo 


sh Antds i beats snes zk toA ond as “@ 6B notwabremmooes 


‘A.sett frech odd yd antotiog, sedaau2 
letad edd to ‘I saad a0 iS) noLtueadue 


| 

ertypen oivow #7 hag sat Iaemmos i¢aew yletiniteb aL 

lieioratinaios gavel aeod aiaT .o¢s0d aid yd ancl isaisesval 

| etanoleatamo> .iM ,ect1eqsm inebidos ne 

16 gsnivacqes sac x0. sHanOLeeIMMOd SHY ’ 

hisve 64 bles et tad’ sauds tedso edt 1y008 wod sdnebioos 

ait! no at smoo feast te 10 txu0qet 3’ mob nemitow medw 
tushioos NA Yse bus emis emoa to Yabrom anivosin 


gout fas yeblii so yebesudT euotlvetg atd,.ac- bexiw9920 


{holsbusie ssh Beseblenos wor eval fet sanoges c'nbLp 


- 


“Saeasasaeae 


Nethercut & Young 


402 
Terente, Ontario 


We have had representations here to indicate that some 
regulation should be made to penalize the workman who 
claims to have received an accident during the course 
of his work anididn’t report it until some days later. 
MR. KOSKIE: We have had experience with 
this, Mr. Commissioner, although we have not made any 
specific recommendation on that, but we can assist the 


Commission on this, because especially in the labour 


union where a majority of its members do not sp @k the 

English language nor can they read it, they are as well 
unfamiliar with the procedures or requirements under The 
Workmen's Compensation Act. As a result we have found =-=4 
and I have found this as a solicitor === that quite often 


these persons do not report the accidents merely because 


they don’t know that they have to, and they are not 
even sure or aware in many cases that they do have a 
right to claim compensation under The Workmen's 
Compensation Act. 


I would submit, Mr. Commissioner, that 


surely regulations ought to be enacted which would 


prevent anyone from taking unfair advantage of the Act. 
I don't think the labour union would oppose such things. 


On the other hand, this would, of course, have to be a 


discretionary matter because for the reasons I have 
given you, because of the fact that these people are not 
aware of their rights, although the law is that everybody 


is presumed to know the law and, of course, be aware of 


their rights. On the other hand, I think because we are 


dealing with workmen many of whom are immigrants that 


this should definitely be taken into consideration. 
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THE COMMISSIONER: Some of these representa= 
tions that are made to us say that 75 per cent of *these 
presumed accidents are reported when the workman comes 
to work on Monday morning. The suggestion is made that 
it is not something that occurred on the previous, Friday 
or Thursday, but is something that occurred during the 
weekend, 

MR. KOSKIE: I am sure that would happen. 

THE COMMISSIONER: That is ny ae of the 
submissions there is a penalty requested in the event 
that a workman suffers an accident on the job and 
doesn't report it. It seems to me it is in the same 
class as this situation that you are raising a question 
about where the employer doesn't report it. 

MR. .KOSKLE? «EL quite’ appreciate that amr: 
Commissioner. On the other hand, one must take the 
situations Assuming that all of a sudden Monday morning 
we have a workman reporting an accident, right away one’s 
suspicions are raised as to whether or not that accident 
did occur curing the course of employment or whether it 
did occur on the weekend, but I would submit that even 
under the present legislation that it is still incumbent 
upon the workman to show not only through his own 
evidence but through the evidence of others that this 
accident did, in fact, occur while he was working. We 
have had situations like this before, I may say, where 
accidents were reported a week or two after the actual 
accident occurred, and there has bean a heavy onus 
imposed upon the workman to satisfy the Review Committee 


and the Appeal Tribunal that this accident did not take 
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place while he was home or in other similar circumstances|, 
So I still think that as far as the Board 
is concerned the onus isstill there right now; in other 
words, he has to have substantiating supporting evidence 
that this accident did occur while he was working. I am 


sure if he was working with his fellow workers, which 


is more often the caee, one fellow is not working alone, 
those workers may or may not be prepared to say that the 
accident did occur while he was working. 

Perheper Men. Stefanini , Mr, Commissioner, 


might wish to comment on this point. Mr. Stefanini is 


the recording secretary and our business agent of the 
Labourers!) Unionge total! 183 ,wand I should point out that 
Mr. Stefanini has had vast experience in dealing with ae 
Italian section.of the Labourers!’ Union and can assist 
tne Commission, I belveve. 

MR. STEFANINIs Mr. Commissioner, what you 
are saying is true. It) is»my experience that many 
workers report on Monday CM accidents that happened 
on’ Friday, but it is also my experiance that they do not 
think the accident is serious enough to report on Friday, 


| 
so what happens during the weekend, they feei worse and 
then when they go back on Monday they report it. Some-=- | 

| 


times I believe it is because they do not consider the 
accident serious enough to report it at the moment it 
happened. 

MR. KOSKIE: Mr. Commissioner, Mr. Michael 
Lynch who is a member of the Labourers' Union, Local 183 


and who himself has been under compensation wishes to 


make some comments on that point as well. 
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MR. LYNCH: Thank you, Mr. Commissioner. I 
think I can help the Commission by pointing out that as 
Mr. Stefanini said, some of these Italian immigrants, 
the great language barrier is there and they don't fully 
understand what their rights are and what the procedures 
are for reporting accidents. On one occasion I was a 
foreman on the subway ad I had a fellow working for me 
who was an Italian and he worked for two days on Thursday 
and Friday and he came to work on Monday morning and he 
had a bedroom slipper on. I asked him what was the idea 
of the bedroom slipper and he said because he had put a 
jackhammer through his toe on the Friday, but he didn’t 
know enough to report it to me. If this can help you,I 
will be glad to put it forward. 

MR. KOSKIEs If I might continue further, 
Mr, Commissioner, on page 18: 


Investigations by the Board 


We would be foolish indeed to suggest that 
in the efficient administration of the Act, no 
investigations were necessary to prevent abuses by 
injured workmen receiving compensation for partial 
or total disability. Human nature being what it is, 
there will always be those few workmen who will attempt 
to “beat the system" and secretly take other employment 
without a proportional adjustment in their compensation 
payment. However, in some instances the evidence 
collected by the investigating representatives and relied 
on by the Board has been, in our opinion, of questionabie 
validity. For example, in the case of one of our injured 


members receiving compenaation, an investigating 
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representative took the statement of the man’s retarded 
child at his place of residence to the effect that "daddy 
was at work” as evidence that the injured workman was 
secretly employed while receiving full compensation. 

With great deference we would suggest that 
the Board discourage any questionable practices of their 
investigating representatives and carefully consider all 


evidence placed before them as to its validity. 
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Mr. Commissioner, Mr. Michael Lynch, if I 
may call upon him again, wishes to comment in respect of 
that particular matter. 

MR LYNGHs Well, all that happened on 
this particular occasion, Mr. Commissioner, was that a 
Special representative from the Compensation Board, Mr. 

Jeune came to my house and I had gone out, gone down 
HoLthEe Unionrofineejcasea mattersdof yvfacty andenyeokdest 
daughter, who is retarded, if someone comes to the house 
she says, "Daddy has gone to work". Mr. Jeune asked, 
"Where is your daddy?" and she said, "Daddy is at work", 
and he assumed immediately that I had found a job and 
I was at work when I was unable to work. 

MR. KOSKIE: How old was your daughter 
at the time this happened? 

MR. LYNCH: She was fourteen, but she has 
the intelligence, <-- 

THE COMMISSIONER : Were you deprived of 
compensation then because of what your daughter said? 

MR. LYNCH: No, but it did lead -- 

THE COMMISSIONER: To an investigation? 

MR. LYNCH: Yes; and 1todid"lead vo tie 
idea % Wad *found a job. 

THE COMMISSIONER : And when you made an 
investigation nothing had happened? 

MR. LYNCH: No besr eharifted-1t with mir’ 
June when I found outshe had said it. 

THE COMMISSIONER: Investigations must 
be made and they have to be reported and then they are 


assessed by the Board if any proceedings are taken. 
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Some people have suggested that the Board doesn't do 
enough investigation in matters of this kind. 

MR. KOSKIE: P Would ike to éall on Mr. 
Stefanini again with respect to reporting of accidents 
by employers and employees. 

MR. STEFANINI: Yes, Mr. Commissioner, 
there is an ee ee and the employee's report. 
but it is our experience, especially with newcomers, 
italians, when they have received their report, they go 
to the employer and ask them to fill it in,with the 
result that the employee's report is exactly the same as 
the employer's report ahd it is my experience that their 
claim has been refused because the employee's report 
wasn't the true version of the accident. There is 
difficulty proving there was an accident and when they 
go. to.their own employer, the employer, naturally, have 
their own version, and when the employee signs it, he 


doesn't know what. he is signing very often, and that is 


because of the lack of knowledge of the English language. 

MR. KOSKIE: I have no. further submission 
to make on these points, Mr. Commissioner, save-and 
except any questions counsel may wish to ask of myself 
and my ellents. 

MR. ESTEY: The first problem that your 
submission raises is this waiting period, and I take it 
you have made this submission bearing in mind the practice 

in other fields on this kind of insurance by having 
what is referred to as a deductible period or deductible 
amount, and I am wondering is you can help us as to what 
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safeguard the Act should have in it as to a waiting peri 


ba 


sae 


5 es 


ape 
a ne sharalende ine 
| i a iitiilie tan deans — oul su08 


ae 
7 258 no Piso of atfh Bivew T 


we 


girsbtoos 2 grritogs: oF deqesy 3 te nisas inns’ 2. 


2 | 


anahestnma®. AM BEY 


, Inous?. &” sayorgms sav bis snoqer atreyorqms | gs ef erods 


_aqanoonest atin yifalooeqss Sonelisqxe wo ef at Pera 
ay yede . Stoget sharts beyfaood svar yort neriw sai tedl 


act) etiw al a? Li2% of “aie Aes be soyolqms sit od 
sid -yitosxe ei srogss e'esyoiqms sad serd tivest 


‘4 


sonetragxe un al tf fas dregqet eB’ seyolqme sdt 


BA. Sve s 


afats. tsad 


saugosd Beeu'te1 nesd eed mislo 


a a'seyolamsa sis 


qe 


sf sveaT .tnebloos sit) to nobgiev savas oft J!’ nesw 


res qedw bab Joebioos. 06 eBW stron? anivotq ytivofti2b 


™ 
w ‘ 


eved. vilisivisn cofgme srt ,regolqns owo sterd ot Og 


of 


tt doate sovyciqns ent npdw fine ,sofadey owo altedt 
et ted Bas 


éasunoeD tel ignt oid Yo egbelWorml "to aoe edt lo sevsoed 


moldaindcs seritaut on saved I -SiNBOA .AM 


bis star , tenoteetmmoD .oM ,edabog-esent 10 sven of 


Tisam to dep of Astw ysm feenues anotvesup yos tqsoxe 


npeyotedts maldasq teutl sth YORE .AM Si 7 


mis 
| 


> 


#{ Sled I Poe ,folveq agnbdisw elit ef geetay nofesindus 


ae | 
vr 


| pobtosy of 


onim ot gntised delfectudwe sind obsm Sv orl ih 


onsen? Ge batt eldd ao ebfels uhuito aia saul, 


- 
~ 


miivart va 
ma iT 
yaad 


mai 66 au ated MBS dd at. ene oo I bre «tan 
. 


Le 


n 14 uirtdaew « of ao dt ant: svete brwote 8 + bs 


Pa ore. 
oh 
AK , 


7 / J > . . 7 


ttt ees bo a 


|, 


-ageyolgms bre eneyotene! We at 
TIMIMATBTS . AM ae 


pevlo yrov ynlngie BF sad -cedw won) J'masob 


,etnetio ym bos | 


> ve 


to ‘Goines siditewgeb 6 4s ot beqisitet at taw Hy 


& 
. 7 
e iy 
; 
7 
h =” 
, a 


a 


4 


i 
ban 


ot 
) 


Nethercut & Young 409 


Toronto, Ontario 


or do you think we should eliminate the waiting period? 

MR. KOSKIE: Well, our submission is that 
the waiting period*should be eliminated... I think that in 
many cases we found through our experience that many of 
these persons, because they are unemployed for short 
periods of time, the question of money is very important 
to them as far as day-to-day existence is concerned, and 
cnis Has imposed an’ undues hardships lvdon’s. think any 
expense incurred by the Board in eliminating the three-~ 
day waiting period would be very heavy on the Board. And 
it there-"is any question tofetraud, the Board, of course, 
has recourse to recover the money they have paid out. 

MRS Yes Mou have mowsuggestions, to 
give onevha ti parti cwlam point? 

MR. KOSKIE: The Union has not. kept any 
facts “or “statistics om that particular point. 

MR. ESTEY: Liwonder Lf ‘you have anything 
to say on the mechanics involved in this kind of a 
problem? Since the deduction is made by payroll estimate 
ana°Casual Labour goes through the employer's payroll 
accounting, is there any: problem in eliminating sub- 
section (4) of section 3 as far as the Labourer's Union 
5? Concerned? 

MR. OROSK ITE: I don't think there is: any 
practical: problem. 

MR. ESTEY: Casual labour can. be pretty 
easual, I take it. 

MR. KOSKIE: I appreciate that. On the 
other hand, even though he is a casual labourer. he is 
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still a workman and under the principle of the Workmen's 
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Compensation Act he is still a workman, whether working 
for an employer for two days or twenty days. I don't 
think it ought to matter that he is a casual labourer; 
it shouldn't put him in a different category; he is, 
nonetheless, a workman. 

MR. ESTEY: You are not making any 
distinction between the man who comes along and shovels 
snow for a couple of hours on the one end of the spectrum 
on the other hand, there is the kind of workman who does 
the same work as other people on the payroll do but he 
goes; it.only fora. short..t limes 

MR..KOSKILE s I think the Workmen's 
Compensation Act covers workmen in generai and I don't 
think there should bewany distinction. 

MR. ESTEY: it is for the purposes of the 
employer's, trade. or. business, and. your submission. is. that 


"Casual nature” be eliminated 


Hob _ondy.should the-words 
but it should also eliminate the person who works on an 
infrequent or intermittent basis on other than the 
employer's usual trade. 

MR. KOSKIE: My point is, having discusse 
this with my clients, that assuming we have a.situation 
where a person is employed, shall we say, on a casual 
basis for one week only, and we will say for janitorial 
services, this is not really related to the employer's 
main-business«s Tte.should be,eabut if any person.were 
injured during the course of time, under the Acts,he 
would not be entitled to compensation. Now, where do we 
draw the line? As Mr. Estey has put it, those who are 


employed for only two or three hours are not entitled 
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to benefits under the Act. This raises a problem because 
of the lack of definition of "casual labourer", and it may 
be that a person who is employed, as Mr. Estey put Gs 

on shovelling snow may not be entitled toc ompensation 
if he is injured in the course of employment for him, He 
may be “required to go from door to door as a snow 
shoveller, but he is-still a Workman, and beGause he is 
employed only for a couple of hours a day he is not 
entitled to the benefits of the Act. 

MR. ESTEY: Perhaps Mr. Stefanini or 
Mr. Lyneh could help us on this. As a practical matter, 
on a construction project - I take it your trade Union 
Le Clargely-involved in the construction -industry? 

MR, OLEFANINI : Yes, 

MR. ESTEY: As a practical matter, a 
man who gets hurt working for a general contractor or 
sub-contractor, how does he report that accident? 

MR, OfEFANINI s Many times they come 
down to the Union office we Wwe have had them fill out 
their own report. Many times they have somebody at home 
wie goe¢@s Wo school and with the Nélp of <htldren’ they 
fill out their own report. But with newcomers, they are 
new members of the Union and they don't know their rights 
and they don't know what the Union can do for them and 
they go to the employer and ask them to fiil out the 
report, because they trust them. 

MR, ESTEY: And they sign that report 
whether or not they can always read it? 

MR, STEFANINI: Yes. 


MR. ESTEY: When you fill the report out 
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Ij in»the«Union) office, is that. onra.report..form? 
2 MR, OCTEFANINI: Yes. 
3 MR. ESTEY: Do you have a supply of 
4 reports? | 
5 MR, STEFANINTs: It is mailed out by the 
6 Compensation Board. 
| MR. ESTEY: The Board would send it out 


8 after they knew that an accident happened, but what 


4 


9 happens in the case where a man doesn't have a report 


10 form from the Board? Dces the Union send a letter in 
11 Saying the man has been hurt? 

12 MR, STEPANINT: When a member of the 
13 Local comes to me and says they have had an accident, 
14 then immediately we call somebody at the Compensation 


15 Board and inform him of the Company, the time and the 


16 piace. 


17 MR, BSTEY: And from that point on you 


18 g6t the forms? 


19 MR, SILFANINT; Yes. But again we can 
20 do it only witheghoeseuwhonmbring 1¢,.f0 our attention. We 
21 don't know about those that are not brought to our 


22 attention. 


23 MR. ESTEY : In how many languages do you 
24 conduct your meetings of the Union in Toronto? 

25 MR, STEFANINIs Two, sometimes three. 

26 MR. ESTEY: English, Italian? 

27 MR, 2STEFANINT: And Portuguese. 

28 MR.» RSTEY : When you get a man who speaks 
29 only Maltese, you deal with him separately? 


30 MR, STEFANINTI e We don't have any 
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experience with Maltese. But, for instance, some of our 
immigrants may speak French or German, but the majority 
are Italians and English people. 

MR. ESTEY: When these accidents occur, 
for example we read recently at one of the large hospital 
a man was killed in connection with the foundations. Whe 
those accidents are reported in the first instance by the 
enpLoyer:, ol understand that the employer, being human, is 
naturally not going to put himself in a bad light by his 
report, atid “chat report is a poor basis for the Board to 
adjudicate the claim. 

MR, STEFANINI: Yes. 

MR. ESTEY: But the workman, through the 
rade Union, has’ the right to make a report,,and I suppose 
one of the benefits of the appeal system is that all the 


facts come out. 


MR, STEFANINTI s« Yes, 

MR. ESTEY: vometimes they come out at 
that stage. 

MR. STEFANINI: Yes*, 


MR. ESTEYs How do you overcome the 
language problem when you have a large immigration flow 
of something in the order as we have now, of 200,000 a 
year? How do you overcome this problem in legislation 
about this language barrier? 

MR. KOSKIE: We could perhaps adopt a 
similar suggestion which we indicated before that, where 
possible, the reports be also obtainable in the language 
of the person involved, and I think this would not be 


too difficult for the Board to do, because I think that 
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the number of languages they have to deal with would not 
be that excessive. 

MR. ESTEY: May I ask you for your 
suggestions on this, that at the bottom of the form that 
is signed by the workman. there should be something to 
theeeinect that, "“Dteniotpeign 1+ unless) it, 1s ineyour 
language,’ that he understands it. 

MR. KOSKTE: As long as he understands 
the importance and significance of signing this document 
and that he understands it; and if there were some 
warning given toMm@mhensei ther inewritlimemor) oraliy, ata the 
time they executed it, I think they would be more on 
their guard, and if they didn't understand it they would 
make further inquiries. 

MR, STEFANINI: T-am in agreement with 
this werninge DL believe inithissemphoyee"scorepart there 
should be a warning that this report should not be taken tp 
the employer. 

MR. ESTEY: You reducéectheorisk of error? 

MR. SLTEFANINI 2 Yes. 

MR. ESTEY: When a large insurance scheme 
such as this, handling $100,000,000. a year, is based 
upon speedy reporting so that the supervisors of the 
Board can find out all about. the accident, the quicker a 
report is in the better everybody's interest is served. 

MR. KOSKIE: Yes, we quite agree with 
that. 

MR. ESTEY: Do you think it is possible 
to have something in section 21, short of an absolute 
denial of rights, for failure to report to get an 


employee to make his report as quickly as he can before 
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he leaves the premises? 

MR. KOSKIE: As I indicated earlier, the 
problem that has confronted us in this situation is not 
the fact that these persons did not want to report an 
accident, it is the fact that they are not aware that 
paey (Must rdo@esoi opPerhaps it Ls a question of ignorance 
of -the slaw; but these«people certainly do want to obtain 
compensation as soon as they can. and, of course, 
aopreekatenthat befora@athey canedo So, “théey ‘must report 
the accident to Someone. 

Mig etobby: The Act says six months at 
the present time, Have you any comments to make on that? 

MR, STLFANINI: I would like to report 
an example that happened not too long ago. On the subway 
project there was a workman who had just come from italy 


ot 


and he had a broken arm. He was a member of the Compen- 
sation and what the employer.-did was put him on as a 
flagman so the accident wasn't reported to the Workmen's 
Compensation. If the accident wasn't reported by the 
Union to the Compensation Board, what happens after two 
years! time? 

MR. ESTEY: Now, what do you suggest 
should be placed in the regulation to cover that kind of 
situation? 

MR. KOSKIE: I think the problem has been 
this, that although there is a time of six months, we 
have found it is the employer who is aware of the six- 
month period and not the employee. 

MR. ESTEYs That is a separate section 


which deals with him reporting, that is reporting under 
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section 115, as we discussed yesterday. I was wondering 
whether you thought it adequate, whether the six months 
should be reduced or extended, or what are your views? 
MR. KOSKIE: Well, we haven't discussed 
this before in any great detail, Mr. Commissioner, these 
particular sections. We believe, though, that the six- 
month period as it stands under section 21 (1) is, of 


course, subject to the discretion of the Board under 


y 


Sub-section (5). It may very well be that if a claim is 
not made within a six-month period but is made subsequent 
to that time there could be some relief. 

MR, ESTEY: so the six-months isn't 
really very important? 

MR. KOSKIE: The Union hasn't really been 


very much concerned with the six-month period. 
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“amet 


N/3/SS j MROOESTEYS° ALY right, then) let's 
o turn our minds to the three-day period. Three days Or 
3 course, is very short and in the case of the jackhammer 
4 example the time would be gone before the employer had 
5 known that the man had put a hammer through his toe, 
6 On the other hand, the $50 fine seems rather light. Do 


‘| you have any comments on that section? 


8 THE OOMMISSIONER: What section was 
9 Ghar? 
10 MR. ESTEY: Section 115, Subsection 


11 (1) deals with the three-day period and subsection (2) 
12 is the $50 fine. 

13 MR. KOSKIEs Referring to the fact 
14 that the employer must within three days after the 

15 aecident. file a report. 

Mis ESTay a” ress pivine Tave items 
17 or “information. Obviously it should ‘say “three days 


after notice to the employer. If the employer didn't 


18 

19 know about it, you could hardly fine him for not 

20 reporting, but apart from that do you have any comments 
1 on how that section has worked or is failing to work in 
92 the scheme of the Act? 

+2 MR, KOSKIE: Perhaps Mr. Stefanini 
oA can help us on that. | 

95 MR. STEFANINI: Well, I conclude 

26 that, Mr. Shegaliak complained to the Board about his 
a enip loyer . We don’t know what happened after that. 

48 "aE Ce MR. ESTEY: Has your union ever seen 
99 the Board invoke the next subsection of that same 


30 provision that if your employer fails to perform this 


n 
1 : 
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obligation the Board can charge the compensation to the 
employer? 
think 

MR. STEFANINI: No, I don’t/to the 
best of my knowledge that has never happened. 

MR. ESTEY: The Bell Telephone on 
pages 3 and 4 of their brief have a comment on the 
subject before the Commissioner at this time, 

MR. ARNOLD: 3. M, Arnold, Mr. 
Commissioner of the Bell Telephone. I believe that as 
far as this subject of claims adjudication is concerned 
that our brief only touches on item.-1, that is,"aceidents 
arising out of and in the course of employment", and I 
will read from the brief. I would just like to mention 
a: counle,.of. items in the.wiintroduction to, our brief: 
First of all, that the company employs approximately 
42,000 employees of which close to 24,000 work in the 
Proviinee..ofr Ontariow. And..ald of, whom,ane-covered aby -the 
Ontario, Act. the. mestiqiof icournse,,,be ing, covened iy the 
Quebec Compensation Act. We are an employer at the 
present. time, cee On under Schedule 2. 

Then, reading from thes briefeton 
Dace 350 Wes cay: 

Amendments have been necessary and 
will be necessary from time to time to keep the amount 
of compensation provided in line with current economic 
conditions. We believe, however, that in the interests 
of workers as well as employers the Act should continue 
as a compensation act solely for those disabilities whic 
can clearly be identified as having “arisen out of and 


in the course of employment". Any broadening of the 
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definition of "accident" would have the effect of 
assessing employers for the costs of disabilities for 
which they have no responsibility. 

In an amendment to the Act in 1963 
the definition of an accident was changed to read as 
follows: 

(a) "accidant includes, 
(i)a wilful and intentional act, 
not being the act of the workman, 
(ii) a chance event occasioned by 
a physical or natural cause, and 
(iii) disablement arising out of and 

in the course of employment. 

We recognize that the only change was to replace the wor 
"fortuitous" with "chance", and to include in this 
section "disablement arising out of and in the course of 
employment", We have been given to understand that 
there was no Picnic to/inelude those disabilities 
where there was no causal relationship to the job being 
performed? iTosqueterMrrrG:s Se Bhack offethe 

Compensation Board, in the April 1966 News Bulletin =| 

"Entitlement, however, under 

this Amendment requires that 

the disablement which a workman 

suffers must have some causal 

relationship with the work being 
performed, It is not sufficient 
that the disablement comes on 
during work; rather, there must 


be something about the work which 
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can be considered to have caused the 

disablement, The cause might be 

strenuous work, awkward position, 

unaccustomed strain or even a move= 

ment arising out of the work which 

is reasonable to consider may have 

caused the disablement", 

We are in complete agreement with this 
statement, and submit that it should be strictly adhered 
to. However, regardless of the intent, in our experience 
the 1963 Amendment has led to the belief amongst workers 
as well as claims assessors that almost any disability 
which becomes apparent at work is compensable under the 
Act. While this interpretation may be considered to be 
in the administrative area, we believe it goes beyond 
that because it illustrates the necessity of the wording 
of the legislation being such that it leaves no doubt 
as Co-its reawiantent.. 

The difficulty in interpreting this part 
of the Act is most apparent in those cases where there hais 
been no clear accidental event. To illustrate, an 
employee bends down to pick up a 10-pound weight with no 
awkward movement such as a twist or a slip, but on 
straightening he becomes aware of an acute pain in his 
back. Investigation may show a congenital weakness 
or a degenerative disorder. We believe that it would be 
discriminatory to accept this kind of disability as 
being compensable under the Act when there is no 
compensation for the employee who suffers a heart attack 


while at work or for the employee who feels he caught 


etic cttw dreneetas averqnes ah ene of 
henetbs witotrse ad Blvyjore ot gadd thmdve bas ,tnemedatse 
Soneitsqis ‘wo mt ,saetal sitt Xo reelbranst .TavewoH .o9 
| gustitow tenvoms tobfed sity of bef! aed tnambnemh EBEL ord 
gdftidesth vos teomis tsi evopasees emisio eB Elew es 
sat yebau sidsenesqmoo al Atow Js Sasetsaqe sousuan dotcw 
a0 oF baenebtencs od ysm notsisaterqteing aind eltaw” . doa 
Arioved se0m gi svotied ow ,s9%6 ovidwatelitabs ons nt 
aniiiew ait to vtiaesosn sit sodedteucer wr ganaoed stadt 
dduob of aeves! tt ted¢ dows mmted matvslatget) edt to 
.trsent {set esl oF Bs 

3+aqG aids satietqtsint «at eiivolttLs sci? 
d anedd srortw e5aao Sport al jnevsage taom et toA edz To 
nS ,egartevlit oT .Jneve IstnedSises taslo om mesd 
an fiziw siglew bovow-0f 8 qu astq oF awob ebasd esyolqns 


nd dvd ,atle s so telwt 6 as ove Inemevom brewiws 


aid mt oitsq sdfor as to stews eomoced en anthogistatse, 


eeemisew fatinennos # wore vem notsse_ivesvAl .Aoad 

od Bidow of dad¢ evatied oW .tebtoath svitetenegeb 6 to 
aa ydiitdseth to oid afd’ sessos of Crotsntmiweltd 

on af sisd? now dgoA otic iobow sliseneqmds gnaisd 

XOBTSA Piped 6 2791 ue ofw aeyoltans odd 20% eeninbabaiide 


tdgquss $50 else? onw esyolqms 61) tat to .ar0w Jea-olidw 


} 
j 
q 
\ 
| 


I  — — ————— 


Nethercut &é Young 


Torente, Ontario 


421 


influenza from a fellow employee. We believe $hat it 
would be equally disastrous to attain consistency of 
treatment by broadening the Act to include cases such as 
the latter examples just because the disability became 
apparent while the employee was at work. Our reaons 
for this view may be summarized as follows: 
(a) It would destroy the original concept 

of Workmen's Compensation which was, 

that regardless of who was to blame 

for the accident the employer’ would 

be responsible through the Compensation 

Act formpaymenty :arconcepttwhich is 

justifiable only when compensation 

is limited to those disabilities which 

can clearly be demonstrated’ as arising 


outeof, and in the course ofvemployment: 


(b) Most employers hire a number of persons 
whe have fexistingsphysicalsdisabilities. 
The broadening of the definition of 
"aceident™ could well have the effect 
of making employers unwilling to assume 
the risks of hiring or retaining such 
employees. This would almost certainly 
have an adverse effect on the employment 
opportunities of such persons. 

(ec) It would appear to be as unfair to 
customers and shareholders for an 
employer to be assessed with the 
expense of a non-industrial injury, 


as it would be to workers if there were 
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no *provection*for*those injuries and 

diseases attributable to his employment, 

I think that is all that arises out of"accidents in the 
course of employment", 

THE COMMISSIONER: These suggestions do not 
call for a change in the wording of the section so much 
as for-a’direction to the" Board as*to how they must 
interpret the section. 

MR. ARNOLD: Yes, Mr. Commissioner, I think 
we realize that it is largely an administrative matter, 
but I can say === 

THE COMMISSIONER: You don't like the way it 
is administered? 

Mis ABNOLDe- "No. put’ Pvcan'say, Coo, that 
we would be very happy if there is any amendment which 
would make the definition of “accident” clearer so that 
you would cut down on this grey area that has been 
referred to. My own feeling is that regardless of how 
you define it unless you have some judicial body outside 
of the Board to which you can appeal it is going to be 
very difficult to get a uniform administration of an 
accL1dent, 

THE COMMISSIONER: Once you start appealing 
to a judicial body on this question of whether or not 
it was =-=<= because there must be a great many cases in 
this grey area === you certainly bring a major change 
in the administration of the Act or in the results of 
the Act. 

MR. ARNOLD: Yes. 


THE COMMISSIONER: Are you one who advocates 


such a change? 
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MR. ARNOLD: It is not advocated in our 
brief, but it does seem to me on this particular pointy 1 
can't see any other way of getting the definition in 
such a form that it would make every situation clearer 
as to whether it-is covered or not. If you have a 
series of appeals involving various types of cases you 
finally get to the point where it would be better> ‘but 
that is outside of our brief. We do not consider 
appealing. 

THE COMMISSIONER: You are under Schedule 
2. Your company would be the one that would be fightin 
ala these claims if they turnedup. 

MR.. ABNOED: Yes, sinau Provably wemane’ a 
little more sensitive being under Schedule 2 to the 
way that"accident"is interpreted. 

THE COMMESSIONER: © Yess 

MR. ARNOLD: How long we are going to 
remain under Schedule 2 I don't know. 

THE COMMISSIONER: That is one of the thing 
I am asked to consider. 

MR. ARNOLD: Yess 

THE COMMISSIONER: At the moment if you 
disagree with one of these decisions of the Board you 
have.a right, of course,:to appeal. 

MR. ARNOLD: Yes. 

THE COMMISSIONER: Do you take appeals 
in these cases? 

MR. ARNOLD: I believe we do very seldom. 
I think possibly we may be in a little different 


positinn in that regard because of the fact that so 
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1 many of our employees are long-term employees and in 
2 addition to that we have our own benefits program which, 


3 ifathe:Aciodoesh!’t-cover; it covers, but-I think it is 
4 principally because of our good employer=employee 


5 relations that we do very little appealing. 


6 ME «pg ROTEYS “Their position is that: they 
7 would like some kind of a neutral representative in 
8 those hearings to make sure that the fund which in your 
9 case is supplied by, the Bell Telephone Company is: not 
10 burdened with claims which are not within the statutory 
11 definition, but that you don’t want the Bell to get into 
12 the arena because of the employee relations. 
13 MR. ARNODD:, Yes, LL. would think, that is a 
14 fair statement. 
15 MR. Bee E Ls And I take it that you have 
16 another problem, because of the disseminated work force 
17 which the Bell has,of finding out about accidents 
18 within the time limit of three days and getting the 
19 circumstances within the knowledge of the Bell so that 


20 you could oppose some claims. 


MR. ARNOLD: I believe that has been a 
orovilem. 

MR. ESTEY: Because you have not many 
linemen, but you have installation men who work by 
themselves, do they not? 

MR. -AARNOLD 300 %e8,. 

MR. ESTEY: And your plant is scattered 
all over the province of Ontario so that the man is 
not working under a foreman and beside a fellow worker 


in circumstances where you have supervision, isn't tha 
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one of your problems? 

MR. ARNOLD: Yes, many of them are miles awa 
from a supervisor, 

Mie Holere somene Bed] finds iteelf, 1 
Lhink,~in the™aifficulty of *netvreally being anzve to 
help administer’ the Act and this’ falls to the Board and 
you are asking really that the Board enforce what you 
think is the meaning of that term? 

MR. ARNOLD: Yes. 

MR. ESTEY: As regards legal attack on the 
thing, I suppose it is possible that the Board assesses 
you because that is what happens under Schedule 2 with 
the’ compensation for-an injury which you think is 
outside the statutory definition, I suppose you could 
quash the Board order, anyway, by going to court, could 
you not? 

MRs ARNOLD=""Yes > Deohink wePcousd .A1 -dom't 
pelzeve we ever” have. 

MR: ESTEY:* You never tried) that Tor the 
same reason probably? 

MR. ARNOLD: Yes. 

THE COMMISSIONER: The one or two cases in 
which it has been tried have not been very successful? 

MR. ARNOLD: Involving our company, Mr. 
Commissioner? 

THE COMMISSIONER: No, rct involving your 
company . 

MR, ESTEY: Involving a fortiari. Mr. Arnold, 
while we have you here I would like to ask you if you 


have any comments on this question of the waiting period 
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There is nothing in your brief that I notice 
MR. ARNOLD: Frankly I don’t think I am 
qualified to make a statement on that, 
MR « BSTRY ¢« Pine. 
MR. ARNOLD: I might say that we have a 
separate department in Montreal that does all the 
pr@cessingand deals directly with the Board, 


MR. ESTE¥: Fine, thank you, Mr. Arnold. 


The Board of Trade of Metropolitan Toronto. 


MR. O’CONNOR: Mr. Commissioner, the Board's 
brief deals with the definition of an accideht at page 
3. Mr. Commissioner, there is considerable controversy 
over the extent of coverage there should be under the 
fund, If I might pause right there, Mr. Commissioner, 

I should point out to you that our submission respecting 
the definition of "accident" is not one aAadnitted with 
complete unanimity within the Board. There is a 
divergence of opinion within the Board respecting the 
submissions made here. I think I should point that out 
to you. 

At one extreme,there are those who appear 
to argue that the definition of accident under the Act 
should be so construed that if disability occurs while 
at work, the disability is compensable. At the other 
extreme, it is argued that the definition means that 
the nature of the disability must be reasonably related 
to the nature of the work being performed. In our 
view, neither of these is tenable. If a workman bends 
down to tie his shoelace and "flips a disc", he should 


no more be entitled to compensation than if the same 
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disability happened for the same reason while he wasa& 
home. Similarly, a workman should be entitled to 
compensation if, while performing work, he suffered a 
disability even though the work being performed would’ not 
reasonably entail the risk of such a disability to the 
reasonably physically healthy person. 

I don't give an example, but I think one 
example that can be given has been mentioned this morning, 
If a man bends down to pick up a weight this would argue 
that even though this weipht amounts to no more than two 
pounds and in picking it up he slips a disc’ =<= 

THE COMMISSIONER: Or if he leans over to 
take a pen out of something. 

MR. O'CONNOR: That is right, if the movement 
caused it. I might further point out that what we are 
saying here does not include === and I thought of this 
while the brief was being prepared === that if a person 
is employed and he is preparing a brief and while 
preparing it he suffers a heart attack there should not 
be any compenaation there. 

THE COMMISSIONER: There shouldn't be? 

MR. O'CONNOR: There shouldn't be. 

THE COMMISSIONER: What: is\ the difference? 

MR. O'CONNOR: Because what this empioyee was 
doing had nothing whatever to do with a heart attack. 

We conclude by saying: 

"Tt is our view that a disability should 
only be compensable when at the point in 
time of the accident's occurrence the 


employee was carrying out the employee 
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duties. There is, however, a real need 

to distinguish between an industrial 

accident aman illness that manifests 

itselfieon the- jobs" 
We next deal with the waiting period. 

The three days which now constitute the 
waiting period is analagous to "a deductible"item in 
insurance policies# ‘However, once therdisability has 
continued for this length of time, compensation is payable 
from the time of disability, the retroactive feature 
that lends force to the argument that there should be no 
waiting period since it creates the inequity of an 
employee receiving no compensation at all if his 
disability falls short of expiry of vwtheowaitinge period, 
whereas the employee whose disability only slightly 
exceeds the waiting period is paid compenaation for all 
time lost. 

Our view is that the elimination of a 
waiting period would inundate the Workmen's Compensation 
Board with claims and cause an increase in administrative 
costs as well as substantial increase in the total of 
compensation payments. These increases would be 
occasioned for the insufficient reason of merely 
satisfying claims of a minor nature. We believe that 
the waiting period should be truly analagous to an 
insurance deductible, hence compensation should be payabl 
only in respect of time lost after the waiting period 
has expired, This would reduce costs without causing 
undue hardship and remove the inequity referred to above. 


The determination of when the three-day 
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waiting period falls in has created dissatisfaction in 
that any part of a day plus two days has been considered 
by the Workmen's Compensation Board to equal three days. 


Such addition may have its origin in the de minimus 


rule followed by the courts, but: it does not appear to 
accord with the ordinary meaning of what constitutes 
three days. We suggest that the waiting period be 
referred to as a certain number of hours. No one would 


quarrel with the de minimus being applied to a part of 


an hour, 

I would like to pause there, Mr. Commissione: 
and see if you have any questions to ask me on that 
score, 

THE COMMISSIONER: I have no question. 

MR. ESTEY: I don’t understand this === 

THE COMMISSIONER: I think it might be a 
little difficult to persuade the Legislature to turn 
back the hands of the clock as to payment of compensation 
for three days. 

MR. O'CONNOR: I appreciate the difficulty 
there would be. 

MR. ESTEY: I was going to say that the 
proposal as I read the Board's brief is to cut the three 
days right out of the whole compensation. 

THE COMMISSIONER: And not date it back 
after three days. 

MR. ESTEY: I am wondering, Mr. O’Connor, 
if you might help us with one sentence in your brief 
which you read. It is near the top of page 4 which says 


== no, I imagine it is better to start back further, over 


a 
. 


: 7 4 = Ss 7 - wa 7 9 


at Aotdoeterthne tt wont ean WEE Robo nate TR 

_ berebbbatnn 9980" BAM Eb ONY sxtqrysb 820 Iusq eae pes: : i” 
_eysh ‘nétd? Isups'5? btset aotisertsqaos s'aomiroW odd ye Fe. 

guntnte »b edd ct ntabto sdf evad yen nofdtbhs: done! 

of =peqas ton eseb t1+tud yaimwos sit yo bewolfot sive 

agduisttenos Taiw to aninsen yusntiio ony dviw bi005s8 

ad botxeq sarfinw odd stadt saeyave OW ,eyab sent 


7 


SPUSw eno Of .atwor Io codmun aledres 8 es OF berzeter 
‘eo quay & of betflags anted aumtnim of oda aotw Ievtsup | 
| viTVon 1S 
: enoteeinmoD .iM ered? sevac oc ottl Biwow ft 
add co om Nee oc Anotvsers Une S¥en, voy It See brs 
«SIOO# 

Jaotteevp on svar I :ARKOLE2TMMOD AHT 

sim aie petde<ohutt Seb D+ TIVES 2M 
ped oonim of Adtat I <ASWOTeSTMMOD GHD 
) irtid of gyngalelasid oA? Sbapeties os filuoltrrts slesrt 
nolbisensqmec fo Jroemyedy oF AB wuols ef? Yo ebnsri srit toad 
-sysh setd? To? 

gsfvOTPIIbD sat aeisloouga’ I <AOMNOO'S .7M 

| .20 bivow sted? 

end serv yee o8 anton asw lt ‘'¥aRea «AM 
send aff Dia of ab tetrd 2’ biso8 eid bess 2 ea Leaogqoitg 
rottsensamos efedw edd Ye Jue teetisgeb, | 

Asad. Ji ostsb Gor baé <RaNOTCEIMMGS SUT 
»tyeab eetds c9d ts 


tonnes’? .44 ,gakhebnow me I ¥YdTes . AM 


ioftd nuoyY nt Sonsinse sm6 diiw au gqied ddaim woy *t 


Nethercut & Young 


Torente, Ontario 
on page 3. The second paragraph from the bottom says: 
“Tt. Decor view that. 4 disability should 
only be compensable when at that point in 
time of the accident’s occurrence the 
employee was carrying out his employee 
duties...? 
Now, I take it if you read that literally that might 
include the shoelace incidente Ifthe man is on the way 
from his lathe to the toolroom to get a chisel and he 
stops and ties his shoe and slips a disc it would seem to 
me that he is carrying out his employee duties, he is 
on the way to get that chisel, 

MR. O'CONNOR: Not at the particular point in 
time, 

MR. ESTEYs You mean at the particular point 
in time he has got to be performing work? 

MR, O'CONNOR: Yes. 

MR. ESTEY: So to go to the other extreme 
a night watchman would never have a claim for compensatio 
unless something fell on him during his vigil or he was 
assaulted or something of that nature and if he sprained 
his wrist picking up his pen or if he has a heart attack 
those are clearly out by your definition. 

MR. O*°CONNOR: Well, it depends upon why he i 
picking up his pen. If he is picking up his pen to write 
a report, then he is engaged in an employee duty. 

MR. ESTEY: Well, I am going to come to that. 
Would you then care to suggest to us what the wording 
should be for Section 1 (a) (3)? Do you have any 
particular wording which the Board has evolved from these 


Giscussions and deliberations? 
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MR. O'CONNOR: In our view, the way it 
is now worded can or does incorporate what we submit. 

My ESTEY 3 You think that properly and 
literally applied this would be adequate? 

MR. O'CONNOR: Tees 

MRe BSTEY? The way it is worded now 
would not, for example, rule out @ condition Just because 
1pPhappenéd -toybe a particular eondition such as a heart 
attack, that that might not always be excluded from 
Compensation? 

MR, O'CONNOR: it would depend how he 
got the heart uattack. 

MRS CRS TRY How" We 2Op rat -*ehacois right, 
Assuming for the moment that one were interested in 
altering the waiting period, leaving aside your suggestion 
that we cut it out, you say that the waiting period as 
now applied by the Board is necessary because of the use 
of the word "days" and, therefore, we go to hours. Would 
you have to describe the hours that would count? 

MR. O'CONNOR: EPCRineRP is Could -pe 
24 working hours. 

MRYUESTEY ? Troasmen is -on a Swine’ shift, 
the waiting period is-going to be taken from there, 
wheter tit was at theménd of his rotation” orrat the 
beginning of his rotation? 

MR. O'CONNOR: Yes. 

MR. ESTEY: And with some difficulty you 
aecept those because they are the lesser of the difficulttes. 


MR, O'CONNOR: Yas. We done venink tae 


Act is being interpreted in the way that the legislature 
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intended it. 

MR. ESTEY: Because it says at least 
three days? 

MR. O'CONNOR: Yes, 

MR. ESTEY: hen lyouswéreogoaing thorgo on? 

MR. O'CONNOR: Yes; 

Ideally the waiting period should be 
applicable only to time lost off the job. On the other 
hand, it is appreciated that to refer to the waiting 
period as "working days" brings into play the vexing 
question of what is a working day in a particular case. 
Perhaps this question could be handled satisfactorily by 
providing in the Act that the waiting period shall be 
working days (or hours) and.in the regulations that the 
onus is on the employee to prove that a Saturday.or 
Sunday is a working day and that the onus is on the 
employer to prove that any other day is not a working day 


Reportin 


Accident 


ad 


An accident should be reported promptly an 
whatever can be done to encourage prompt reporting should 
be done. However, it ts not always clear-cut that an 
accident has happened. An inconsequential bump may be 
the effective cause of a bone disease that does not 
become apparent for months. That is why we would oppose 
a complete bar to a claim not submitted within a certain 
length of time. We agree with Subsection 5 of Section 
21 which gives the Workmen's Compensation Board the power 
40 remove the bar on claim for compensation imposed by 
Subsection 1 of that Section. Our hope, however, is that 


the staler a claim is the more skepticism there will be 
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with which it is received. 


Those are our submissions, Mr. Commissionet. 
MR, ESTEY: tebakeyilteonethat Lastepoint 
that,the-Board of Trade's»views is that this statute is 
an employment injury insurance plan and nothing more. 
MR. O'CONNOR: had. serigheteelGeis wot 
a social welfare piece of legislation. 
MR. ESFEY: Thank you, Mr. O'onnor, 
The International Railways Brotherhoods. 
International Union of Mine, Mill and Smelter Workers. 
THE COMMISSIONER: There is no one 
appearing for the International Railway Brotherhoods? 
MR. ESPEY: No. There was no one appeare 
for them the last time either. 
SUBMISSION 
of the 
INTERNATIONAL UNION OF MINE, MILL & SMELTER WORKERS (CANADA) 
MR. KENNEDY: Mr. Chairman, again we have 
not specifically dealt with some of the points which are 
now under discussion, and the brief we have prepared 
deals rather briefly with two of the points, the waiting 
period and casual labour. However, on point one and 
point four, the reporting of accidents, we did not deal 
with this to any extent because we felt that the changes 
that have been made in the Act in respect to accidents 
arising out of and in the course of employment, was a 
desirable change, was a good change from the previous 
provisions, therefore we did not suggest that that should 
pe changed. We have considerable to say on the question 


of accidents; and other sections of our brief deal with 
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industrial disease, pre-existing conditions, and so forth 
but I have no intention of dealing with these at the 
moment because they will be dealt with at the proper time 
in. the. Hearing. I will have something to say on the 
question of reporting of accidents, from the discussion 
that has already taken. place before the Commission. How- 
ever, our brief does say, with respect to the waiting 
periods 

The present provisions of the Act do not 
provide for benefit payment arising out of personal 
injguryaby.accidgenty.. for,the,first. three. days of-disabilit 
In our view, no workman should suffer earnings loss 
occasioned by such injury. We therefore recommend the 
elimination of the three day waiting period. 

On..thateparticular point, Mr. Commissioner! 
I should note that a number of other Provinces have 
reduced the waiting period to one day, and from any 
information that we have it has caused no great difficult. 
or any great inundation of correspondence or work which 
the. Board» did not. previously have. «ciinshould be remember 
that the workman already, and for some considerable time, 
is entitled to medical aid from the first moment of 
accident and that the employer is required to report any 
accident that takes place, whether it disables for five 
minutes or five years; and the fact that medical aid 
has to be paid, the same correspondence has to go between 
the employer and the Board and the Board and the doctors 
in the reporting of accidents and in the payment of 
claims for medical aid. So the reduction of the waiting 


period would not, in our opinion, create any great 
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difficulty or increase the work load to the extent that 
may be thought by reducing the waiting period. 

Presently, workmen whose employment is of 
a casual nature are excluded from the provisions of Part 
1. We feel that such exclusion is unjustified and places 
a heavy financial burden upon a workman so employed, in 
taking the matter to the courts to obtain redress for los 
in earnings occasioned by job injury. We therefore 
recommend that this exclusion be deleted from the Act. 

Of course, Trom the diseussié6n this morn- 
tng, we realize “thatvthis must, of Gourses beva vexing 
problem where we have the hypothetical case of a man 
being injured when he was shovelling snow. How you could 
bring this under the Compensation Act without making each 
householder who would engage someone to do this work pay 
to the Compensation Board, I don't know how you would get 
around-it. But certainly if the casual Labour were being 
done for an employer who otherwise has employees covered 
by tHESACU Chen’ 1l Sugeest that in all-theseé= cases” the 
casual labour should be covered by compensation. It 
might be that there is a very close - I don't know how 
ec lose that would come, whether at the present time he 
Mieno” bes 1f°4t isin the eSsurse™ or the enployer ss usual 
business. However, there may be casual labour that would 
not be determined and a man could be denied by interpre- 
tation. However, if it is work of a casual nature for 
an employer who presently has other employees covered by 
compensation, then this casual work should certainly be 


covered as well. 


Going on to the reporting of accidents, 
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Mr. Chairman, I have a few brief comments on this. We 
have had a great deal of experience of accidents which 
Were “neoUL reported during a man’s shift (or catothe lend ser 
his shift. In the industry in which we are most inter- 
ested; the mining industry, I think the intent of the 
Act, the notices put out by the Board, is that every 
accident, no matter how slight, should be reported. I 
think in some of the operations where you have several 
thousand men employed, that you would have a line-up of 
almost every man on the job each day because he runs into 
some Scratch or some bump, if you were to carry out the 
wishes of the Board, which I certainly agree with, the 
publileity put out ,) the not leess5° and @ertainiy. thi sc asito 
be desired. But again we have a man who gets a small 
scrateh or-a small bump and he’ feels that he would be’ a 
pissy’ lit Ae Went To report tie, tiniest: Scratch! wand; 
Subsequently, it becomes infected, or something happens 
where he should have had care or first aid treatment at 
the beginning, and several days later this may develop. 
Now, this ican’ almost of necessity create suspicion in 
the mind of the employer; Did it happen there? But I 
think practically speaking that a ieiuebs not make 
Glaims for something that happened off the job, and if 
it does happen, an investigation of the employer and of 
the Board itself would eliminate any such case. 

THE COMMISSIONER ¢ It might eliminate 
some of them. 

MR. KENNEDY: Well, I don't suppose we 
will ever have perfection, but, generally speaking, 


people are honest and will not take the chance of being 
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accused of defrauding an employer or the Compensation 
Board. JI think one of the most vexing problems that 
perhaps faces the Board today and all concerned is the 
question of back injuries and injuries of some joints. 
Now, I know from experience that if a man is working 


underground and it is heavy and hazardous labour, if he 


twists his back I think almost without exception the man 
figures that the easiest way to overcome that is to work 
as hard as he can, get a good sweat, sweat it out of 
himself, and he goes off shift and he has a good hot 
Shower and he feels all right and he doesn't want to 
report something that would make him feelsia, sissy. Now, 
the next morning he doesn't feel too good and he cannot 
get out of bed. I think these are some causes of accident 
that are not reported immediately. I have something to 
say on the question of back injury, but I think we will 
hold that for the other part of the agenda, Mr. Chairman. 
But JI think these are some reasons why accidents are not 
reported right on the spot. Certainly in heavy industry, 
under the provisions of the Act, employers who post 
notices with regard to injuries, I think they would have 
as.big.ayfirstaid crewoasptheydwouddehave product ion 
workers. 

MR, ESTEY: Mr. Kennedy, my recollection 
is that the statutes of British Columbia, Saskatchewan 
and Manitoba have a shorter waiting period of one day. 
Have you any comments on that? 

MR. KENNEDY : I think Newfoundland and 
Prince Edward Island also have a shorter waiting period. 


MR. ESTEYs Have you any statistics which 
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1 would indicate the increased percentage of accidents that 
2 would come under the Act if the waiting period were 
3 reduced from three to two or one? 
4 MR. KENNEDY: No, I have no statistics, 
5 My only submission on that is that there is correspondence 
6 right from the first time in any case, medical payments, 
7 and°s6° forth. 
8 THE COMMISSTONER ? Your are? Thinking in 
9 terms of the administrative cost and there would be the 
10 wages that couldn't be claimed because it was not within 
11 three days. 
12 MR. KENNEDY: ThatPisePigns , 
13 THE COMMISSIONER But as far as the 
14 administrative cost at least were concerned, it would not 
15 increase the costs? 
16 MR, KENNEDY: Not greatly, Mr. Commissioner. 
17 MRe-ESPEYS The waiting period was first 
18 in the Act in all these types of legislation because it 
19 formed some type of deterrent, I suppose. Do you have 
20 any views as to what other deterrent there might be to 
21 a workman making a claim for compensation which was 


22 marginable, where he got bumped yesterday and he says 


23 the next day, "I might as well stay at home"? 


24 MR, KENNEDY: I think all the deterrent 
25 that is necessary is there now. The man cannot get 

26 compensation unless the employer's report corresponds 

27 with the report that he makes; and the medical report 

28 must give the reason for his entitlement to compensation. 
29 So.all the deterrent is there now. 


30 MR. ESTEY: There is good investigation. 
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MR. KENNEDY: Yes. 

MR. ESTEY: The Act now requires that the 
employer report accidents which give rise to either 
compensation or to medical aid and nothing in between. 
This is one of the problems you point out where an event 
occurs, you might call it an accident, he gets a piece 
of something in his eye, he is underground, and two or 
three days later this reacts, perhaps he is sensitive to 
something in the rock. That kind of thing cannot be 
reported at the time, .the employer doesn't know about it 
and the employee is not sure about it. This kind of 
accident is reported and it.develops and is treated. [I 
take it your point is that the administration of this 
ACG, Starting as 10 dcees-from the oceurrence of une vert 
which gives rise to compensation, has to be elastic. 

MR. KENNEDY: That would be my opinion. 
Another example, Mr. Estey, is a man working in a-mine, 
for example, and getting a little piece of wire off a 
cable or a little piece of dirt which jags his finger and 
he pulls it out and does nothing about it, but some 
foreign body has got in there and a few days later it is 
infected and he has to go to a doctor for that. There 
are many instances of small injuries where a man would 
think he was a sissy to go to a doctor, which I think 


is wrong, but it is human nature. 
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MR. ESTEY: Well my question of the deterr-= 
ent was based on the recognition of some of the features 
of human nature also, and this is a problem and you say 
the investigative procedure should counter=balance, That 
is what I wanted to hear. 

On this (question, ofscastal laboury your 
suggestionuinseffect is thateliva man has a payroll, 
whether the payroll is here today but not tomorrow does 
not make any difference so long as he does work while 
helisnhererfor whicheherisnpaid and if that payroll is 
eovered by the Act then the man is covered by the Act. 

MR. KENNEDY: That would be my opinion. I 
can't see each householder having to contribute. 

MRe GESTENS ‘iedon'"t tmtend! to (refer to that 
as a householder but a company hires somebody and he 
Bipht pub 1t- Into petty cash instéad of the payroll: 

For instance, a company has a lawn which grows pretty 
well once in a year, the spring and after that is walked 
to death so they hire someone to cut a lawn, that would 
not go on the payroll normally? 

MR. KENNEDY: No. 

MR, ESTEY: It would sco out of petty cash 
but the man would be doing work in connection with his 
trade and this is what I base my question upon. Your 
answer is simply that if the employer is covered by the 

labour 
Act, whatever kind of service he engages in the way off the 
workmen should be covered? 
MR. KENNEDY: Yes. 
MR. ESTEY: Thank you, Mr. Kennedy. 
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THE COMMISSIONER: Perhaps, Mr. Estey, we 


will adjourn for ten minutes. 


===Short Recess. 


MR. OSLER: Mr. Commissioner, I have Mr. 
Goodwin with me and I have Dr. Hazelwood, the Chief 
surgeon” and” doctor™-or” the company. 

pir, in the section we are dealing with now, 
I intend to deal only with the matter of the accidents, 
WalCIne period and reporting or accidents; “in tis 
connection, Sir, I°think that I would fike to read from 
the Gompany™s Drler™-in order vo, Lf think, estabdish a 
background in the light of which we should be consider= 
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ine” these particular matters. if °refer to pag 
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Meredith in the years 1912 and 1913. 

These reports were made after most careful 
and exhaustive enquiry. They found in effect that the 
as it-then> existed, +was°entirely ine 
adequate to meet the conditions under which industries 
were then carried on or to provide just compensation 
for those employed in them who met with injuries or 


suffered from occupational diseases contracted in the 


course of their employment. The objects were, 


ofold: (1) to modify the law as it then 
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existed so that it would be adequate to meet the con- 
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Torente, Ontario 
1 ditions under which industry was being carried on, and 
2 (2) to provide just compensation for those employed in 
3 industry who met with injuries or suffered from occupa= 
4 tional diseases contracted in the course of their 
5 employment. 
6 As the law then stood, an employee who met 
” with such injuries or suffered from occupational disease 
8 could only recover compensation after proving negligence 
9 on the part of his employer. Even should he prove such 
10 negligence, he still.could not recover if.he had been 


guilty of contributory negligence or if "the assumption 


of risk rule" or the,"doctrine.of common,employment” 


12 
13 were successfully invoked against him, Even though 
14 such an employee were successful in recovering judgment 
15 for such compensation, the employer might be unable to 

pay the sum awarded... This whole situation was felt to 
16 

be inequitable to the employee. 
17 

The employer on the other hand was running 

18 

an ever-increasing risk, particularly if a small 
19 

employer, of being ruined financially by having to pay 
20 

compensation in the form of damages for the death or 
21 

permanent disablement of an employee. The procedure 
Ai) 

for determining his liability was slow and expensive 
23 

and in many cases the compensation finally determined 
24 

to be payable to the employee was but a small fraction 
25 

of the cost to the employers. In these circumstances 
26 

it was felt that some form of insurance was necessary 
27 

from the employer's point of view. 
28 

The recommendations of the Commissioner 

29 


included, in effect: 
30 
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tal) That the contribution which the employee 
would make to the scheme would be, 

(a) the loss of all his wages for seven 
days if hisadisabi lity did not Jast 
longer than that, 

(b) his outlay for medical or surgical 
treatment, nursing and other 
necessities. 

(c) the loss of 45% of his wages while 
his disability lasted, and 

(d) the surrender of his right to damages 
under the common law or under the 
Workmen's Compensation for Injuries 
Act. 

(2) That the contribution which the employer 
would make to the scheme would be, 

(a) an amount equal to 55% of the employ-= 
ee’s earnings up to $2,000 per year 
of the life of the employee in the 
case of total permanent disability, and 
a proportionately lesser amount for 
partial permanent disability, and 
where the disability was not permanent 
an amount equal to 55% of the employee's 
earnings, up to $2,000 per year for 
the duration of the disability in the 
case of total temporary disability 
and a proportionately lesser amount 
for partial temporary disability; 


(b) that should the accident result in 
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Torente, Ontario ‘ 
1 the death of the employee, the 
2 employer would pay an amount sufficient 
3 to provide burial expenses up to a 
4 maximum of $75 and monthly payments 
5 to the employee's dependents not 
6 exceeding $40 per month; 
7 (c) that the employer would pay such com= 
8 pensation in cases involving the deat 
9 or serious injury of the employee eve 
10 though the injury was attributable 
11 solely to the serious and wilful mis-= 
12 conduct of the employee; and 
13 (d) that the employer would pay such com- 
14 pensation even though the employee's 
15 right to recover damages would have 
16 been barred by "the assumption of 
17 risk rule” ,) "therdoctrine,of,common 
18 employment” or by contributory 
19 negligence on the part ofthe 
20 employee, 
a1 (3) That in the industries mentioned in 
72 Schedule 1 the employer, particularly the 
23 small employer, would be protected from 
94 the impact ofshaving, to meet, as an 
95 individual, the cost of compensation for 
6 the death or permanent disabiement of an 
97 employee, by a scheme of mutual insurance 
28 whereby such cost would be charged tc aii 
29 employers in the class in which the injured 


30 employee was employed. 
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Pay Y 


(4) That \inethe interest of security of pay- 


ate 


ment of periodic compensation to the 
injured employee and so that employers in 
any class should not be unduly or unfairly 
burdened in future years with payments 
which were to be made in those years in 
respect of accidents which had previously 
happened, an annual assessment would be 


made in each class of industry mentioned 
in Schedule 1 to meet ail compensation 
payable in the current year in that class 
and all compensation payable in future 
years in respect of accidents happening 

inrthateear gdinethat tcilaesi, 

betvwme: pavwsem orm ariniviutes etm. yivhave 
read that veryudquickiy) buty dn summary > we: are wealiy 
looking at a situation which is strictly a matter of 
you had to have a situation where there was negligence. 
The Act and these recommendations which were embodied 
in the Act then removed this. Whether an injury shouid 
occur because of a negligent act, he was still covered 
unless it waswwitsiful as described, except, of course, 
there in the deaths, serious and willful misconduct. 

These recommendations, of course, were 
embodied in the legislation in 1914. I am reading 
again, sir, towards the bottom of page 5. 

It is also clear that the fundamental 
principle of the legislation was personal injury 


through accident which included certain occupational 


diseases directly related to employment. The Act was 
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not to be of a purely social nature compensating work- 
men who for any reason and at any time might be in= 
capacitated and unable to work. There had to be a 
direct. relation to the employment, not just the fact 
that the workman was employed. This principle was 
clearly pointed out by Mr, Justice Middleton in his 
report when he stated: 

"The Workmen's Compensation Act must not 
be permitted to become health insurance 
or a system of old age pensions", 

Mr, Justice Roach in his report also affirmed this 
principle when he stated: 

“Phis Act should be considered for what it 
is and was originally intended to be 
namely a scheme by which compensation is 
provided in respect of injuries to Workers 
inv industry. it is not a system for dis= 
pensing charity. It is not unemployment 
insurance, iG is not social tegislation 
for the purpose of elevating the standard 
of one group in society at the expense of 
another." 

i might, a that respect, sir, eraw your 
attention, as I am sure you undoubtedly read before, 
to the remarks of Mr. Justice Roach, but I would like 
Go just draw your attention particularly to a further 
Statement of his on page 12. It is next to the last 


paragraph, where he states: 


"Tf the true purposes and objectives of 


the Act are adhered to, justice will be 
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done as between industry and labour. If, 
on the other hand, those purposes are lost 
SIeEht or, -or*this Act Prom-time*to* time 


be regarded as a convenient place into 


a 
! 


which to put legislation which in substance 


is social and not compensatory, it may 

become very much distorted. “In the result 

labour will continue to be relieved from 
unjust burdens from which it suffered too 
long under the common law but an injustice 

Wlit*be- done -to~-industry by-plating on 

its shoulders burdens which should be 

borne by society generally." 

Dire With Unat-“pietvure pbetoreeuse “leu us 
deal*with™ the “problems that we are discussing this 
morning. I would like to deal with the Waiting Period 
farec, -ana,there PE °would refer te page 15 Of “our brrer 
and@-perhaps "i should read it... -This is at the botrom 
of page 13. 

The waiting period was one of the original 
contributions which’ employees wei to make to the schem 
Orecne Act. *Pheirm™crner-convribuvrons have been 
materially reduced while the contributions of employers 
have materially increased. 

Nowe in’ thateconne ction, “sire “Ec ohink 10 
is quite clear that there were to be contributions by 
both parties, you might say, and in course of time 
the percentage, 55 has increased to 75, medical 
expenses have been included, etcetera, in the various 


amendments since 1914. 
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Going back to the brief: 

This Company believes that the three-day 
period for which a disability must persist before com= 
pensation is payable should not be reduced and that the 
reference in section.3(1)(a) of the ACt should be to 
"working" days, not "calendar" days. The present 
reference to calendar days.is completely unrealistic 
in view of the shorter work week and the many work 
schedules which provide for more than two consecutive 
dave ort.. 


Under present conditions the employee's 


contribution under the waiting period has been drastic= 
ally veduced with, if,is suggested. 4 proportionately 
prester increase Jn the contripution py employers. . in 
addition an. element of inequity exists between individ-= 
ual employees. having regard to the different time that 
an accident may take place in relation to the normal 
days of ft rom. work,, 


It is of interest in connection with the 


of. The, Honourable Mr. Justice “ysoe of the Court of 
Appeal of British Columbia upon The Workmen's Compensa= 
tion Act of that Province in 1965 where, in connection 
with a request that the waiting period snoulid be 
eliminated, he states at page 199 of his report: 

"in. Iiveopinion it must. be clearly shown 
that its existence works an injustice on 
workmen, and that its exclusion will not 
work an injustice on industry. That has 


matcer of, the waiting, period to -consider The report 
not been demonstrated to me.” 


| 
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in*connection with’ that quote, sirg. I 
quite realize that the waiting period in B.C. is not 
the Same as*in Ontario. 

THE COMMISSIONER: What is it, one day? 

MR. OSLER: I think it is one day, My 
Lord. 

Now, the complaint, as I understand it 
from the. point of>view of labour;. is if a workman is 


injured = and let us set aside any question of whether 


it is’ ‘in the ‘course of his: employment or arising out of 


his employment = if he is injured and there is an : 
accident as such, he should be entitled automatically 
as such, to compensation from the very beginning. I 
suggest’ tolyou, sir, that the basis of that argument 


TLns t+ of “ai, when the argument ds: pub) forwards 


| 
| 
| 
| 
| 
| 
always where he is injured through no fault of his own. 
Now this, with respect, sir, is completely not to the 
point.° Thelpoint.ls that.'there is. under. this compensa | 
tion legislation no requirement to prove negligence. | 
That requirement was taken out when this Act was brought 
into effect, sand ‘one of the! reasons for <a waiting 

period was the contribution to be made by the employee 
when he had the advantage of not having to demonstrate 


| 
any question of negligence. Then, one of his con- | 
tributions was that there would be a waiting period. | 
| 
| 


THE COMMISSIONER: One of his aii co 


was that if the accident was minimum he was not entitled 


to compensation? 


MRYCOSLER: toThat isrecrrecty sir: 


Now, insofar as calendar days and working 
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days are concerned;)I think’ it’ is clear that® there aré 
many schedules, certainly in the mining industry, where 
you may have a man injured on a Friday afternoon who 
may-notj° infact, be scheduled to report for work until 
Tuesday. That, compared with a man who is working and 
was injured on Monday who has worked Tuesday, Wednesday 
as working days, can result in complete inequities in 
this application of calendar days. 

I have noted the proposition put forward 
thaty this’ should be«in a matter’ of hours; I suspect 
and Iosuggest that while it is not insuperable, I 
expect that you would get a great deal of difficulty 
in attempting to apply hours starting from when, start- 
ing’ from the time the accident is reporteds It is a 
very difficult time’ to Find out'what hour you are talk-= 
ing about = sometime during the shift the man was hurt. 
Hedosthinkgreroeeursé, that thei Aet does* state cieariy, 
"At least three days". That, I think, is a matter of 
interpretation. Ithas now been interpreted as two 
days=plus, It is now being interpreted as two days=—plus| 

Invaddition, in the matter ofereducvien 
in the’ waiting period, I think it must be recognized 
with short-term injuries when the Board are faced with 
dealing with them, they are dealing with a probably 
relatively small amount of compensation and I think 
naturally the time spent in determining whether they 
were proper or not or spent in investigation can only 
be less intensive than in connection with accidents or 
injuries which are of a longer duration or which have 


a greater impact. 
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1 I am not suggesting that the Board = I am 
9 not casting aspersions on the Board that they merely 
3 run them through without investigation, but I think 
4 just from the very fact of them being small, being 
5 minimal, and the volume which I think, no doubt, would 
6 increase, they cannot help but deal with them less 
7 intensively than they would with other forms of 
8 accidents. I thus feel that any question of a com-= 
9 parison, for instance, which might be made or might be 
10 demonstrated I think probably by an investigation of 
11 the Board's reports over the year that when waiting 
12 periods have been reduced there has been no increase in 
13 thes administrative’ cost; IT don*t. think is really 
14 a proper test. I think it might be of interest to see 
15 the increase in payments made on claims by reason of 
16 the*reduction in the waiting period. That might have, 
7 perhaps;,"more* bearing, but the question of what it*would 
18 eost Todon! tathink arises. 
19 Leadon’ tAknowtat* this point, sir, i=" 
20 den®*terealiguwant totdeal with anything further onthe 
a1 matter of waiting period. I doen't know whether Mr. Este 
o or yourself have questions on this before I proceed. 
93 MRYABSTEY? fit micht=be more convenient 
oA if you dealt with everything. 
25 MR. OSLER: Very well. To some extent, 
26 the matter of accident reports or reporting of 
97 accidents and the definition of "Accident" are linked 
28 particularly when we deal with that difficult area of 


back “cases. *Towould*like to read, to start with, “rrom 
29 N 


30 page 17 of the Company's brief, which is dealing with 
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Accident Reports. 

Section 115 places severe obligations on 
the employer with respect to reporting accidents. To 
this the Company takes no exception and it agrees that 
the Act should not provide as rigid obligations with 
respect .to the, ,reporting of -an accident _by. the .workman, 
The Company does consider, however, that the latitude 
afforded to the employee under sections 21(1) and 21(5) 
is too broad. 

Where the definition of "accident" as 
contained in section ,.1(1.) Ga) (tii) 1s. strictly tapplied 
to the wording of section 21(1) it becomes apparent 
that notice in the case of disablement arising out of 
and in course of employment is only required to be 
given upon .the .disablement...In.case of disablement , 
Danticularly «zack disabilities... the whole basis for a 
claim depends upon an event or occurrence which may 
well be of a minor nature, unreported and unknown to 
the employer and which happened some time prior to 
the disablement. In all cases depending upon such 
prior unknown events employers encounter insurmountable 
GLEE culties, insthed vw wefforts vovobtain or provide 
specific, accurates,and reliable <iniormation .andsare 
severely prejudiced. 

It is submitted by the Company that in 
cases of disablement notice must relate to the 
occurrence of the event from which it is alleged the 
disablement arose and that the latitude provided by 
section 21 should be restricted only to excuse failure 


in giving notice where physical incapacity to do so 


tt iw enotdegiide: 
mpm eat woe RES eS of 2oeqee 
shuglde! gat dade ytavewod etebianos egob yasqmoD oft 
(2718 bre (()1S enottoos rebow soyotgms etd ot bebsotis 
,baord oot at 

es “Saebioosr”" To notytniteb edt stodW ie 
bstiqus ylasiude at (LELMGs)(L)1i notdose nt bantstaos 
Snetsdgsh somcaad JL (LYLS nolioes to gabbrow edd og 
6 tuo yoletrs tdometdsebS Io caso ode mb satsion Jans 
sd od bettupsy ¥Lno el daemyolame To oeximoo ntbns 
iipusidsels jo seso nl .dmemaidseth eft noqu moves 
8 tae gfisad slodw edt ,selviildseLb dosd ‘inaafuskeuan 
| yam doidw senetINao6 Io Jaewe Be fogqu ebneqsh mislo 
od mwoodmy bas boticosiw ,swien torim s to sd fev 
ot wolagq emt? emoz beaneqqed doldw bas aayolams 9d2 
dons nog amtbueqeb asaso Lla al «.tasmetdsath odg 
Sidstnyomment rsanue*ms crteyolqme adnave awominu mtofag 
shivera iw aleaddo og ario?ts abedd me aslilvolthee 
ots One coljamretat sidsilex brts Ststwoos ,olitoegqe 
vbeothaterg vie tevs2 

at wads gaeqaod and yd bedt tds ak $I 7 

oy oc sJsior teum cotton Sasmeidaeth to, esaago 
aq? baxsiis ai 3. aaa mott trave oid to sometiueso 
Rd Sebivetq: Shetical edg Jets See seenRs tnonsl dsakh 
omvile? seusis oc yistebevcoinstee: od biwots [8 nolioes 


6a of of yirlosqsont [aeoleyaq snodw sotton gnivig a2 


los 
is 
iss 
les 
Bs 
jes 
we 
ive 
| Bx 
, 


2 


Nethercut &é Young 


Torento, Ontario 


453 


exists and in the case of error or omission where 
there can be no doubt as to the knowledge of the 
employer Of the aceident or event at the time of its 
occurrence. 

Where the scale of compensation is such 
tnat there 1s 1ittle or no Tinaneial disadvantage in 
being In receipt of compensation the opportunity for 
abuse is far too freat.. 

In addition this Company submits that in 
subsection (5) of section 21 the question of whether 
or not an employer is prejudiced should be a question 
Of tact rather than @ matver of opinion of the Board. 
Also in the case of compensation payable out of the 
accident fund the claim should only be allowed if 
neither the Board nor the employer are prejudiced 
and the Board 1s of the opinion that. Stich special 
circumstances existed that the interests of justice 
require that the claim be allowed. It should be noted 
in this connection that the latter suggestion is sub- 
stantially that recommended by Mr. Justice Tysoe in 
his report dealing with section 49 of The Workmen's 
Compensation Act of British Columbia. 

I might say, sir, that was dealt with 
by Mr. Justice Tysoe at page 424 and 425 of his 
Report. 

THE COMMISSIONER; That was what I was 
thinking about the other day. 


MR. OSLER: That appears on pages 424 and 


THE COMMISSIONER: Well, I will have a 
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chance to look at it later. 

MR. OSLER: As we have tried to suggest 
here, sir, this very difficult area - and there is 
no doubt it is a very difficult area = of a man failing 
to report an accident to the company at the time of 
its occurrence, subsequently becoming disabled from 
some cause or another and then being faced = and 
belleve it or not, human nature is. such that if can be 
faced with a choice of saying "Yes, I hurt it while 
I was away from work on which I have no coverage" or 
"ry hurt it while 1 was at work and wf 1 ¢an eet at 
I have coverage". There is a great deal at stake as 
to where this occurred. I could suggest that there 
could be an incident occur at work unreporved, and an 
incident occur away from work at some later time 
which is unknown to the employer, but if the old 
original aneident can be recalled or be. resurrecved, 
you might say, "Well, I thought it was so minor I 
didn't bother", or some sort of an excuse to be abie 


to try and obtain some form of compensation. 
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THE COMMISSIONER: What about the man 
that Mr. Kennedy talks about, who scratches his finger 
and he thinks it is not important and four or five days 
later it becomes infected? 

MR. OSLER: DUFELY, VSLPY> the employee, in 
a Situation like that, if he wants to maintain his rights 
under the Act, he is bound to take the necessary action. 

THE COMMISSIONER: Well, Mr. Kennedy said 
if you did that you would have a Line-up'a mile-long at 
International Nickel. 

MR. OSLER: Tha ve Gisdon Me Chews! Pao 
know from Dr. Hazelwood, insofar as that company is 
concerned, that there is first aid on each of tk opera- 
tions, and in the normal course a man having a cut or 
imjuny Like hthatches it treatedat Ptrst aid, either at 
thes. te, ror siajury tom ret’) or Wawe Moe? booked at Sas We is 
going off shift. I think we can paint pretty dreadful 
pictures of a line-up of men. 

THE COMMISSIONER: All of us have 
experienced probably running a nail into our fingers and 
perhaps we should go and have a tetanus shot, but some of 
ue: dons 3 

MR. OSLER: Uhat) Ls rue, sir. +Butthere 
are people who can sustain minor cuts and that type of 
thing and it would have no relation. I think if anyone 
wants to exercise his rights under the Act, surely his 
rights are clearly there to protect himself. 

THE COMMISSIONER: That is the problem, 

MR. OSLER: The type of thing that you 


can come across, we have a number of cases here and I 
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don't want to go through them, but take the man who 
reportedly was climbing down a ladder and he slipped off 
the rung and hurt his back. The accident supposedly 
happened on the 23rd of June; the date it was reported 
was the 18th of August. Now, this is not a cut on the 
fore Si. 

THE COMMISSIONER : Was compensation 
allowed in that case? 

MR. OSLER: Compensation was allowed, for 
some period. 

MR. RSTEM: No medical treatment at the 
time? 

MR. OSLER: No, no medical treatment at 
the time. It was. notreported. I understand!) the first 
report in this case occurred when The Workmen's Compensa- 
tion Board sent out a@ Torm asking for a report of the 
accident, 

THE COMMISSIONER : I suppose a fellow 
workman said he saw him fall off the ladder? 

MR. OSLER: Yes: In this case ia man eaid 
"IT saw a man limping and I asked him what was wrong and 
he said he slipped off a ladder." 

THE COMMISSIONER: Would you like to file 
those documents you have? 

MR. OSLER: Well, I really have them 
here, sir, to indicate the type of thing that can come 
up. It is impossible -for the employer to go back to 
June, from August, to find out about a thing like that. 
We have a number of them here. These are not just over 


the weekend, these are over a matter of months, and if 


nite ni ak 
Salad eee nwo 
vibseoqque tnebtede <iliahs de atinm 
batsoqa esw dh -edeb edd pooh Ro bxEs odd 0 ee 
Te ee gt pny pel .tabgua to, dv8L otis ¢ 


J 


palveansamoo caw ; REMOTHEIMMGD: BHT 
| a ¢ 
See8no ¢add at bswolis — 


wou bewol fa <csw cobisensqmod :AGIZO . AM i 


468i vs Jnomiess? Lgolbervcok ‘Y¥aTes , AM 
fomt? 

Je goonteortk (col bom of; eu :AI20) . AM 
sexist off Droterebyy TIT  .bedcoqey von saw Jl - -emisrosad 
*RENSINCO i ieee oW sri? aSnw Dextupoec e¢gso aint’ nt gioges 
sid 2 t~mca% 5 YO? eatiss mtet £& suo Jose Hires. sold 


.tusbioos. | 


WOLESt B esoqgque T :TAMOLESIMMOD BHT 
Syshbhbel sit tMto Disbmin wee ed biee nemitow 

bliee anm 4 geno stig oI = ,asy :Hwleo. . HM 
boa gooiw aaw teriw wttt boise Zo bas gniqmif- nam s wae » 
'.tsbbal 2 Tho bBegqiiea sd Sree ed 

eid ci onll soy bivow :AAMOTCRIMMOD BHT 
Soved voy ednemwocb secnig 

madd oved yileeit I ,ilew -AG120 2AM 
sneo Teo dxiid snidd to sav,d sid sdcotint.ot ~tha ~etedn 
Qa ji6d «= od méyolgms sot sot elidfesegm ef 41 «qu 
sheet, anit getuls fi tuods tye bald ot ,teugua mort ,snmt 
Aav0 Jeu, don exc seonT sus med’ Io tedmun s svat ow 
Bre getidoem to YSttamM £ Sve eis aban? vbasdesw ‘an 


29 


30 


Nethercut &é Young 


Torente, Ontario 


457 


the thing was as severe as this one was, and obviously 
this one was at the time, it was not a question of having 
just.a Little piece of wire in his finger -- 

THE COMMISSIONER: You have half a dozen 
there. Have they all similar time lags? 

MR. OSLER: A time lag of from the 14th 
of July to the 18th of September; September 22nd to 
October 16th, not as long. Well, here is one where he 
said it happened somewhere in the week of the leth of 
JulycouWerfinaliin got’ the reports on’ theri2list of Julgsand 
he claimed it happened some time in the week of July leth 

THE COMMISSIONER : What happened to him? 

MR. OSLER: He received compensation. 

MR. ESTEY: Is that a back case? 

MR. OSLER: Yes, these are backs. 

THE COMMISSIONER: Are all these cases 
backidn juries? 

MR. OSLER: Yes, these are back cases. 
September 10th to October 13th is another one. These 
are some of the examples. This particular facet of back 
cases is the most vexing question. 

THE COMMISSIONER: Mr. Kennedy has talked 
about people in the mine who have wrenched their back in 
having to make some movement in the pit. 

MR. OSLER: I am not quarrelling with 
Mr. Kennedy's statement, but this one, climbing down 
the ladder and he slipped off the rung -- 

THE COMMISSIONER: What is the next one? 

MR. OSLER: "He was lifting a ramp and 


his feet slipped, causing injury to his back." "While 


See aes 7 ae 
5 


=— qagnit etd ot ot bw. 26 soota 
| pgkon a 42ed ever vo¥  AMMOTSRTMMOD BEES a) 
Semsl emtd velimts ffs yedd evel 


AgKL end movi to gst ois A :AGaéO . AM ap a 
of BASS codmosqe® ,redmedaded, to ASL offd o¢ YLUL to a 
ofl exenw sro al sted ffew .gnol es Jon err xedotoO 8 
%o AgSf sid io Asew end ntl stedwemoe beneqqan gf bisa a 
| bas ylvG to telS old no daoqes oft Jog yitsntt eW sylel 
JAS! viut to asoow odd ot omlid omoa honsaqer tf hemislo ed 
Said of beneqgqend ¢sAw :ARMOLZATMMOO THT on i 
/noivgersaqmes bevisost oH :AI2ZO .AM 
fohao soed & tend aT sYaTGR JAM 
obi aye seeddt easy 77120. aM 
geeno seeds [in srrA :TAWUOTSALMMOD. HHT 
fasluuiat aosd 
esebo “Noed oxy seodd ,@sY :HGICO . fi | 
seenT .45no tendamk ef ATEL sedese0 oF AdOL yvadmetqsa 
sisad Yo #5087 cselwoltisq elaT .eelamexs sid to smos S18 
.moltesup gnixev deom ond al aseno 
baited asi ybonash .«M :ASVOLCSI MMOD SHT 
nf woed xherd befonsiw ever orw entm sat oI slqosq ‘duods 


.itq edd nt .daemsvom smoe esa od gaived 


fidiwiegatifervsaup ten ms I (AaeO «|. AM 


. AWOb anidmiio ,eno atid tud .dnemetste e'ybenned «iM 
. | ; -~-gou, od Tilo boqqife ed das sebbsi ent 
| fence dxen erly st tecW <ASMOLE2IMMOO GHT ara't 


) bos qwer s gntvte asw oH" RI20 AM 
+e 7 7 a 
| slid" "stosd ett of yaubat gales boqgtie dest etd) 


: t 
' = iy 


Nethercut &é Young 


Torento, Ontario 


458 


nipping in the stope his back became sore gradually." 
"Some day last week while drilling and trying to hold on 
to the machine he felt a pain in his back which lasted 
for about an hour." "While moving blasting agent on 
wheelbarrow his back became sore doing this job." This 
ismacnonthslater. This 1s where I find it very difficult 
to comprehend how a memory can be so exact to relate a 
particular disability to an occurrence which happened 
months before, to a date, an hour, a time, to know exactl: 
who you are working with, know exactly who the witness 
was. This type of thing, sir, I believe, is stretching 
things -- 

THE COMMISSTONER: Sometimes you can do 
that. 

MR. OSLER: Yes, sometimes you can. 

THE COMMISSIONER: L remember Mr. Faialey 
telling me of the time when the course of the Humber ran 
bya mill and Gheré was an old man said he could remember 
away back thirty years before in 1865. He said it was 
a lovely spring day and. the water was running clear and 
Gola, migninibeneath his feets,. “and we aounlod the bank at 
the old mill. Mr. Bain said, "You have a remarkable 
memory. You can remember it was the year 1865 you saw 
this.” <and the #dl.d han satd Woh Perea 1" And Gu fear 
remember it was the month of April?" And the old man 
said, "Yes; indéed I can.". Mr. Bain said, "You wouldn't 
know the date of the month, would you?" And he said, 
"Oly tyesi,l Mr. Bain, it wae the 10th of April." - I have 
forgotten what the date was. At that, Mr. Bain discon- 


tinued his cross-examination and turned to the Judge and 
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said that this estimable, old gentleman's evidence should 
be treated in the same light and not be accepted. Then 
the old gentleman spoke up and said, "Well, Mr. Bain, you 
didn't ask me, but if you had, I would have told you why 
I remembered." He said, "It was the day after Abraham 
Lincoln was shot." 

MR. OSLER: YeS,eohf 1t-is: related. texsome 
enhersevents? Bus idsuggest,in this.type-of «thing, while 
there may be the odd case where you have sufficient 
memory, this iswstretching things too-far, 

Perhaps I should deal with our comment on 
sub-section (5) of section 21. You will notice the 


Hos a 


preseatbuworking ofathe section provides; if im the 


opinion of the Board ;... ". I admit the Board is the 
final arbitrator, so perhaps it is subject to comment 
Eromrctha&k pomit“efaview.p But 2, densugeest that if you 
have a provision which talks about "in the opinion of 
the Board,” then it is a matter of opinion, not a matter 
of fact. It apwpearssimethe middle-.of theathirdyliney tha 
that should«be.a matter of fact rather than just opinion. 
AnaerOh eourses Ghe, balance, of -that.section . Li suggest, 
should be amended to provide that neither the Board nor 
the employer is prejudiced. 

MR. BSTEY: What amendment do you suggest 

MR. OSLER: Wells dtyispay long) bhe,dine 
of the amendment Mr. Justice Tysoe suggested. He took 
out the final section: -Their section is not quite 
adenitealttoencours: 

MR. ESTEY: That the section should say, 


"that the Board is of the opinion", page 425? 
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MR. OSLER: That is true enough. He is 
suggesting that in the British Columbia Act originally 
"the Board is of the opinion that the claim is a just one 
and ought to be allowed", should be substituted by "that 
neither the Board nor the employer have been prejudiced". 
The opinion Fréfers to the-special ‘circumstances, not te 
the matter Ver “prejudiee: . Of -course, iw SUr present Act 
the matter of prejudice to the employer does not apply 
BOtPary*1. 

MR, ESTEY: What is that last comment? 

MR. OSLER: iL am sorry, the opinion of 
the Board only applies when it is payable out of the 
Aocident Fund s’> What Ll am really suggesting, Mr’. 
Commissioner, is the substitution of wording in that 
sub-section (c) of the British Columbia Act, to coming 
after the word "compensation" on the third line. 

MR. ESTEY: Are you going to leave thae 
claim samples with us? 

MR, OSLER: Well, can I possibly give you 
a note? The records we have here will be the exact 
records the (Board hasy ‘There are some invernal notes. 

THE COMMISSIONER: Well, it is sufficient 
perhaps, Mr. Osler, if you will give us the claim numbers 
or leave them with counsel at the end of the Hearing. 

MR. OSLER: These are whole files and I 
am not sure whether inter-company notes should be there. 

IT would like now to proceed to the matter 
of definition of "accident". I must admit that in the 
first instance this ts a very difficult area. This 


appears on page 22 of the company's brief. 
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During the period between 1951 and 1965 
Che physical effort. required on a large proportion of 
jobs has substantially lessened due to technological 
improvements. However, rather than showing a decrease, 
the number of "back case" claims has increased to an 
alarming degree particularly in the latter years of the 
period. During the year 1951 this Company had 43 approve 
claims relating to the back when it had an average workin 
force of 14,795 men. To date for the year 1965 this 
Company has had 556 approved claims when the average 
working force was 16,438 men. 

For the year 1951 $9,488 was paid out for 
the 43 approved claims. To date $170,231 has been paid 
out for the 556 approved claims and this amount will 
Undoupwedly Increase as the Still pending claine wor 
that year are settled. 

THE COMMISSIONER: It might have been of 
more help if you had given us a comparison of the years 
1962 and 1965, perhaps. 

MR. OSLER: That is Erue. Se. Tinie as 


4 


the problems we have had difficulty with, I am 
afraid, in preparing some of this material. With our 
ime lag, it is @ ereat difficulty in preparing these 
statistics, and certainly we had to take the statistical 
information we had for other purposes and apply them. 

{f agree with you. I have a brief note insofar as 1962. 
In 1962 I think there were 177 claims approved. This 
information has been supplied to me since. The other 
information I have is the percentage ot ¢ 


has dropped from 28 per cent, I think it was, in 1960 to 
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a percentage of claims disallowed of 17 per cent in 1962 
and 7 per cent in 1965. 

THE COMMISSIONER: And this refers only 
to back injuries? 


MR. OSLER: Only to back injuries. 
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Mind you, we have pointed out in our brief 
that '65 is not yet all claims filed in '65, They have 
not yet all been completely dealt with. 

THE COMMISSIONER: It is incomplete? 

MWR, OSLERS Yes, In 1961, it would appear 
that this is information from the Workmen's Compensation 
Board Annual Report - this is a comparison to the Work- 
men's Compensation Board Report of 1961. It appears 
there were a total of 227 claims made insofar as back 
claims, are concerned for International Nickel Company 
in that year. 

Mie fot Tigt 13 1061? 

MR. OSLER: Yes, 227 claims made. 

MR, ESTEY: That is total claims? 

Na. Osh. oval claims. 

MR, ESTEY: Of which 227 == 

MR. OSLER: No, in 1962, there were 177 
allowed. I apologize, Mr. Commissioner, this informa- 
tron 1s. (ust beginning to trickle through. 

THE COMMISSIONER: You were giving us 
something about 1961. 

MR. OSLER: In 1961, there were 227. These 
were sprains, strains, twisting and reaching - all back 
LOMeLes., 

THE COMMISSIONER: That doesn't say how many 
were allowed? 

MR. OSLER: I can't give you that detail, 
sir, At the moment. I can try and get some of this 
information. 


The increase of this type of case from the 
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costs must be viewed with the greatest concern. 

It must be noted that a back disability 
can and often does occur in the course of performing 
the simplest physical movement, such as sitting down, 
standing up or bending over, and without the presence 
of any prior injury. In the absence of any sickness 
and non-occupational accident insurance a back dis- 
ability which is related to a sprain or strain suffered 
away from work results in no compensation, while if it 
can be related to one suffered at work, compensation 
will probably be received. 

Disabilities of the back which result from 
a.speciftic. occurrence at work, such as a biow or severe 
fall, properly fall within the scheme and intent of the 
Act, and industry does not hesitate to accept full 
responsibility, for such injuries. . However, disabii— 
ities of the back which stem from obscure and ill-= 
defined origins, such as sprains or strains, which are 
unnoticed or ignored at the time of occurrence but 
recalled later or whose occurrence cannot in truth be 
distinguished from others which are experienced from 
time to time by most people in any form of activity, 
do not it is submitted fall properly within the scheme 
of the Act. 

While it has been accepted that an 
individual's physical peculiarity or sensitivity does 
not prevent receipt of compensation because he is 
injured by a condition existing at work which is 
harmless to others, such as is illustrated in the case 
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of Dotzaner v. Strand Palace Hotel Ltc. (1910) 3 
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Burroughs Workmen's Compensation Cases, page 387, it 
is submitted that back disabilities said to arise from 
more or less indeterminable origin do not come within 
that principle. Whereas generally in that type of 
case the injury can be determined beyond any doubt to 
be caused by a particular event or circumstance at 

tune place of work, in @ great many back disability 
Cases there can be no such determination, Further 16 
must also be noted that there may be no physical 
peculiarity of the employee in the case of back dis-~ 
ability and even should there be some latent defect, 
malformation or degeneration of the back, the onset 

of disability does not necessarily arise from the work 
OY any event occurring at or condition of work, A 
back disability can "come on" in such cases at any 
time with or without particular activity, much as is 
Rive ease in ai) manner of Gisease, In Tact there tere 
similarity between this type of back disability and 
disease. In both cases, neither the employment nor 
the work (excluding of course industrial diseases as 
set forth in Schedule 3 to the Act) can properly be 
said to have any true bearing on the onset of the dis- 
S02 by, 

THE COMMISSIONER: Is there any difference 
in the situation with regard to miners than those of 
others, I mean people working in the stopes or similar 
situations? 

MR. OSLER: You mean the incidence of 
back cases as compared with other industries? 


THE COMMISSIONER: Is there something. 
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about their work that maybe precipitates trouble, the 
use or these Grills or anvthine of that: kind? 

MEAs Osun There 1s no doubt about it, 
it is a heavy industry. It is heavy work, there is 
no doubt about that and, to that extent, I presume 
that that type of work could have a greater tendency 
to activate a latent condition I suppose, the fact 
Chat. 101s heavier. but, mind you, I think there 4¢ 
avgrave danger in this area, sir, and | am talking now 
personally and not from the point of view of the 
Company, that you are almost faced from the point of 
view of a heavy industry company Wittrequiring a pre- 
employment medical examination and if any person shows 
up there with any kind of malformation in his back or 
any kind of thing which is not absolutely normal, 
they just don't hire him. 

THE COMMISSIONER: That is the danger 
with,allowing all these claims? 

MB. OSLER: That is rignt, sir. 

THE COMMISSIONER: Lawyers might seek to 
refuse to employ anybody with a partial disability? 

MR, OSLER: They are going to have to 
do that. I think Dr. Hazelwood would probably agree 
with me that particularly where the medical people 
feel ee there is a potential problem in a man's 
back which, in an industry such as mining, might come 
on, or it might be made worse or might aggravate the 
eondition,. 1 think insthat case the employer, having 
regard to this type of thing, is going to be forced 


to take the. position of just not.employing people 
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who have that possible type of defect. 

THE COMMISSIONER: In your industry now, 
are there pre-employment examinations? 

MR. OSLER: There is a pre-employment 
examination, of course, for everybody. 

THE COMMISSIONER: But I suppose then 
there are no others? Are there any intervening ones 
in the next ten years? 

MR. OSLER: Not necessarily. 

DR. HAZELWOOD: There is an annual for 
the mining certificate under the Compensation Act. 

THE COMMISSIONER: An annual lung 
examination? 

DR. HAZELWOOD? “Yes, "but at that time 
the doctor who does the examination does a complete 
physical examination. 

THE COMMISSIONER: There is a complete 
physical at’ that time? 

DR. HAZELWOOD: That is right. 

MR. "OSLER? Butvthis would nov inelude 
X-rays directed specifically at the man's spine to 
see if there is anything abnormal. 

DR. HAZELWOOD? “IC Ts-usually maintity~ or 
THe Chest. 

MR. OSLER? “hothink the experience hes 
been, sir, that you can pick up some back conditions, 
shall I° say, not a-disabilivy, the man may™have Tree 
movment. The man, in fact, may at that time not be 
suffering any pain. You may pick up an indication 


of a condition which you may prefer to X-ray from the 
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point of view of determining if there is the condition 
there or not, but there are some conditions which 
would not.be pickedeups ase understand.it,.inyan 
ordinary physical.examination,, looking at.a man stand- 
ing before you and which would be picked up in X-ray 
but probably the next step would be to X-ray each 
prospective employee from the point of view of his 
back and any condition would wipe him out as far as 
seeking employment is concerned. 

But this type of increase in back cases 
is really quite alarming. Continuing with my brief. 

The enlargement of the definition of 
"accident" by the amending Act of 1963 has resulted in 
the application of compensation to cases of disable- 
ment arising from causes which hardly can be said to 
have direct connection with work or employment. The 
legislation thus becomes social in nature and con- 
stitutes a serious departure from that basic principle 
of..compensation for,injury from hazards incident.to 
the nature of the work. It casts upon industry alone 
a burden which should be more properly borne by society 
as a whole and the degree of this burden is amply 
illustrated by the alarming increase in the sums paid 
outsfor disabilities relating to the,.back,as,indicated 
above. 

This Company accordingly submits most 
forcibly that provision should be made in the Act to 
show clearly that in order to receive an award for 
back disability suffered by a workman, there must be 


a direct causal relationship to an event occurring at 
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work of a sufficient degree of severity that there can 
be no doubt that the disablement resulted from it. 

It is submitted in addition that where 
a disability arises in part due to such an occurrence 
at work, and in part due to causes other than employ- 
ment, or where the injury aggravates, accelerates or 
activates an existing condition, any compensation 
allowed should be only that attributable to the injury 
sustained. In this connection this Company observes 
that this concept is included in The Workmen's Compen- 
sation Act of British Columbia (Section 7 subsection 
(5)) and in that of Nova Scotia and, to a lesser extent, 
in those of Alberta, Manitoba and New Brunswick. 

While this Company would welcome an 
exhaustive investigation of back disabilities and the 
compensation outlaid therefor including the basis upon 
which compensation has been paid for such cases over 
the course of years, it must repeat that at present the 
compensation being paid for these disabilities results 
innatcoststomindustryothat-is\ farnbeyond) industryts 
proper contribution. 

This type of thing, the Commission, I 
think, should have some idea of the type of case that 
we bump into. Here is a man —- now he is reported, doing - 
this is no question of late reporting in these ones = what 
they call cleaning a drift he picks up a shovelful 
of muck and feelsa pain in his back. Now, a shoveller's 
occupation is to shovel muck and he picks up a shovel 
full of muck, an ordinary normal thing he is doing 


and he feels a pain in the back and it results in 
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470 


compensation, 

Ayman was reaching to turn off a throttle 
on a jacknife machine when he felt a pain im his 
back, This is just reaching up and turning off a 
handle on a drilling machine, 


A man was picking up achutebrick, a 


tag end of timber underground, he was picking up the 


chute brick when he felt a pain in his back. Compensati 


A man picked up a wrench which weighs 
about a pound, picked up a wrench off the top of a 
slusher and felt avpain in therthorax region of his 
back = compensation. 

These type of cases == 


THE COMMISSIONER: Compensation allowed 


ain each case? 


MR. OSLER: Compensation allowed in ail 
cases. I suggest that none of these from what we 
can see show, I suggest, anything which would properly 
bring it withinetherStrandfalace widease lim certain 
instances there is no pre-existing condition,in other 
instances there is no actual thing which relates 
strictly to theework. 9 «Mor olnstancesey ou Teake othe 
man who has no history of any defects, this was that 
first one I gave you about cleaning the drift, no 
history of any defect or no condition so that you 
are away from the Strand Palace case entirely; he is 
not more’ susceptible. 

In the second case, there was a suggest= 
ion == 


THE COMMISSIONER: I suppose very few of 
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these back injuries for which compensation is awarded, 
have any history of a blow. 

MR. OSLER: Oh, no blow, 

THE COMMISSIONER: Falling off the ladder 
would be enough, you would be prepared to allow that? 

MR !OSLER: ~Oh, falling off the «ladder, 
there would be.no doubt. 

THE COMMISSIONER: But you think there 
should be something to indicate a severe wrench? 

MR. OSLER: Something out of the usual. 
After all, sir, aman leans down and picks up a case 
of beer, it is just.as usual as leaning down and 
picking up thée,end ofa piece of timber. «A man 
reaches to tCUbnysomethiing cofif Gtiimeach tc "turn off 4 
light, 1 reach into a shelf to put .a plate on the 
she-Lfen thene ds, really mo direct causa btconnectiion 
with. the work the man is doing. Il reach and pick up 
a wrench = what is the difference of reaching anywhere. 

I gather the medical profession call 
those non=traumatic back cases, this type of thing = 
this picking up. 

I would like to draw your attention to 
a remark by Mrjy Justice: Turgeon in hisymeporty when 
he was dealing with this difficulty and the matter 
arising out of and in the course of employment. He 
was commenting upon the decision of the House of Lords 
in the Partridge, Jones and John Payton Limited versus 
James case. 

THE COMMISSIONER: Is that the Turgeon 


report you are reading from? 
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MR. OSLER: The Turgeon Report, page 67, 

srry” 'f"am-quoting *from that case: 
"The accident arises out of the employment 
when the required exertion producing the 
accident is too great for the man under= 
taking the work whatever the degree of 
exertion Or Che Conca tion Or “Tearun., = in 
each case the arbitrator ought to consider 
whevher-in “subs Uanee > as’ far-as he’ ean 
judge on such a matter, the accident came 
from a disease alone, so that whatever 
the man had been doing it would probably 
have ~come “all =the same, “or whether the 
employment contributed to it". 
im*otherwords, Gid™he die from that 
disease alone or from the disease and employment taken 
togethere Just the fact that something does eventually 
happen to a man at work that could just as well have 
happened otherwise should not be the basis of compen- 
sation, as long -das “vhere*1ls nothing directly conmected 
with the work that the man is doing which is resulting 
in this back d¥eabilivy. 

Mr, Justice Turgeon, as you know, sir, 
has dealt with a fone section “or this, or nis Nepory 
has a lone section on this matter. Av page “T/3, 1; 
with respect, quarrel with some of his statements, Mr. 
Justice Tysoe, but I do think that when he is review- 
ing some of the authorities that the expression "Would 
cause" that an accident or industry is "Truly work 


caused" should be of some assistance in trying to 


dotemyofgme sdt to duo esetas Ynebloos att" 7 
gut gntoudorg nolivexs Ssttupst ed? steriw 


<tebno. asm oft sot ¢setg oot ef trod Lose . 
to pornet att tevetsaiw avow odd gritwuss 
fl. .fdised te noldibnos orig 1 moticexe 
ebtanos of trigvo todertidts edd saso dons 
Heo en #5 Ist es ,sonsdadue aol ~~ 
emso dnebtoos efd ,1ett¢en os dows ao ogbut 
navededw dexd of ,snols se8e2)D s mort 
yidedoxg bluow ¢i sntob need Ds nem ony 
sit y9iierw so ,Sise andi Tis emoo svsd 
o"#f oF basudirdnos seine hone 


ded7. mort si5 sd bib ,abtow terivo AL 


nates Jasmyolaqms big seesetb sat moti te oemoig gasee fb 
yiisutnevs esob gniddemoe Jsdt Jos edd seul +qediegod 
| eved [flew es veu, blwoo tend tow de asm 8 OF aegqes 
| egies to slead wd¢ ed tom bilwede setwisdso benequed 
| 

| Estosanon yltosetib yoldton ef stent es gaol es ,noldse 
anitivest ef dotdw sntob ef asm shit stadt aaow ony Aviw 
 vitiieserlhS aosd atdt at 

‘whe word me af ,nmogntw? Ssotceyt tM 
JioqeH efi to .aldd no nolsyesa grer & aviv 3tiseb esd 
I .§3f st5q 7A ,tedtsm etdd ao meftsse snol s esd 
~tM eatnometss=e std ‘to smoe Atiw feittawp ,dosgqest dagtw 


-wsivet et of nedw.dsdt anidt ob I gud ,ssey? eotvent 


biueW" notgesrqxe said dant asisizorizus edt To smoe gat 


len 
08 
us 
eg 
ae 
tas 

es 
ae 
ve 
las 


Xtow ylurT” af ytjeybnt yo gnsbisos ms tedt "sevso 


oF anived at sonssatess amoa: to ed. bivods "bsevao 


Nethercut &é Young 


Torente, Ontario 


473 


focus our mind on exactly what would constitute a 
compensable injury. 

This was referred to particularly on 
page 179 when he was dealing with Dilworth v. N.A. 
Stamp Commissioners case referred to there, "...that 
disablement arised out of his employment, in other 
words, if the disablement is truly work-caused." and 
this appears throughout in his Report and I think it 
is perhaps more descriptive when we are considering 
"arising out of the work": the mere fact that a man is 
at work during the day, the mere fact that the man 
is going through normal activity during his working 
hours should not constitute the grounds for compensa= 
tion in these type of back cases. 

Mr. Justice Tysoe says at page 183: 

"The evidence before me makes it plain 
that disabilities of the back can develop 
and will not infrequently develop from 
conditions which cannot properly be 
related to a man’s employment. There 
may be congenital defects in the spine 
out of which,with the advancing of years » 
grow incapacities of varying types and 
degrees. Arthritic conditions may appear 
and progressively increase in severity 
in persons whose employment requires no 
physical effort at all, even in Beer aa 
who have not done a tap of work of any 
ane ain their wives. 

I can readily understand the problem 


that face the Board in determining whethe 


Loos am yimeteonsug oF -backiah apy sid 
| LAM ww GtOWLEG ddtw, BALIROR wew od aedw OTL», Bq 
| gartd..c! ,ex0dd 09 bovisten 9a6o axenotestnmod quea® 
cogfe a) .dasmypiqns ard Jo gup besias tremeldseth 
fos “ybaauvsoetaow yia'ts Bt snows eaaL®. a3 V1 ,sbtow 
4% gabat i bos dwegeA. aid nt tuodgeoads etseqas etdd 
7 anivobiedoo sts aw nodW av tiqtusss® enon eqadisg ef 
ot Goat 6 26a¢ toad stom sac ehiatow ofig to THO gntetra” 
1 mam edd asdid gost avem add yenb ond gnitwb dvew ts 
+ erntusow atd antivh ysiyvisos Lennon dawoms satog al 
a#enegmos ior ebavoiy sit eduaivanos Jor biveds etwuori 
.29889 Nogd to eqyd seeds al sot? 
928 enny de eyss SoayT eolteub aah 


flseia tt eslem.om e1ctsd sonebive oft” 


aoLsVob mas A»eG edz to selte¢iirdeebb, Jsaz 
mor? golieveb ylsneuperial vor fiiw bres 

as yivedora tosses dotdw atoets tine 

) sied?T .dasmyolqme alosnm s ot -bsveleoa 


- @erbge edt mk etosisd Lar tragnos, sd yam 


e2mssy to mutonevis edt ddiw ieetealdal ¥o. Wo 
bas asqut anivsrsy to cid cere aa wot 
Tseqgs vem anotvtbnes pig eaidak , aas%aeb 
udiasyer mit sassront yt bevtasdiadie bags 

Om gautvoss dnemyeloms szodw andeteq it 
aneene) mi geve ,iis sts ticTis [sohayng 


¥ie to Avew to dav sc snob Jon svad one 


* 
eovil trad? or eee ae 
. - 
ens bastershom yt loss ash t | ye 
Ty, 7 


va 


ss it i Batatnsteb at Sts0d Ssrig: sos? Jedg 


en 


Nethercut &é Young 


Terente, Ontario lish 

1 a particular disablement in a particular 
2 individual has been caused by his work 

3 when there has been no accident or 

4 unusual incident that can be said to have 
5 "‘snegened' its Always the question is, 
6 "Was this man's disablement caused by 

7 his work.or.by the. operatiom of nagzural 
8 causes such as increasing age, congenital 
9 Oryinsidi ous, disease, <or, the nabural 

10 progression of some constitutional defect?” 
11 news Be Ts.dealing sof Course, wivn tRe 
12 matter, really. ofvrasbasic. condition, existing, as to 

13 whether some situation has occurred which has brought 
14 1t.OMs wes Witust admit goes back... | Vpink apo 

15 "Was this work caused"? And in order to be work 

16 caused, it must be something inherent in that work = 
17 not.trafling occurrences: . lt must be something. 1 

18 believe, inherent in the work, 
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Now, he goes in his recommendation, you 
will note, Mr. Commissioner, in Suggesting a radical 
amendment to their Act, and he found perhaps an answer 
witen LT couldn't "find to start with, “in looking at our 
definition as now amended by the 1962-63 Act. But you 
try, as he points out, to substitute, "disablement arisin 
out of and in the course of employment" for the word, 
"accident" in section 3 (1) and you get the ludicrous 
example of it appearing almost continuously. The only 
reason for putting it in, that I can see, is to remove 
the presumptions which appear in our Act under section 3. 
foie rea. dir. Lounuy ot ind MyYSelo Li, “eli, “in pe riape 
anticipating a question which might be asked by yourself 
or’ counsel is, What’ is your recommendation? I feel that 
as a result of the 1962-63 amendment by inclusion of the 
words "disablement arising out of and in the course of 
employment,’ a situation has arisen whereby back cases 
which are not truly work-caused are receiving compensa- 
Grom ““[he “answer to unis, of course, “is that this’ is 
Board administration, not related to the Act. TI am in 
no way throwing bricks at the Board or being critical 
of them, because I think by and large this company's 
experience has been very favourable as far as the Board 
is concerned, as I think you will see in the company's 
brief. I wonder if the Board's interpretation or the 
interpretation they are applying perhaps in their claims 
or medical sections to this amendment has, in fact, been 
too broad. Obviously a removal of that amendment and 
substitution of something more restrictive would be 


desirable, I have not at the moment a suggested 


ere deeme loser " “<jakeeae a sintog ef es Ys 


om 


© noltbes webu god two Hf Tssqqs dotew enotdqmuesig ond Ff 


; ’ 
bisenycy yd bates sd ddgtd Aotdw aetteoup a anivaqiolvns §) 
+sHt lest IT ‘tholtabrowmege woxy af gaaW .e! Isanvuoo 10 


sry “to nokevLoné vd. tnomberems FO-Sd@L ert ‘Io FIvest ses 


svn diol ll a Be alt Seinen 
“0 is gnisiont sebenial 41s: oa berth 2'nbive I dottw iw 
dey vk .doA gd-Sber ane ) Yd bepiiems worn 26 noldtntteb 


.piow edd 0! "tremoLlane to eexdey sid nt baa to seal hs 
Vegedethul ort $84 doy tos (E) E notfeea nt “tnektoos™| 


ovemet of af ede nao T Yade wh Yt gniddvg to? mosses fon 


Yfino of? .yfevourntines spomls yatriseqgs wf to elqmsxe 


duadiaq tt tle .ol Wedgd Bott 1 ysteokTrep teen ed? | 
‘ 


‘rr .eenvoo eii¢ nl Bis te tuo anieame tnameldsarh" — 
gee65 Nord ydersilw neatys gett iief Ysudte 8 ‘earemyoLqine 
sieicthiatiin gotyisosy sie boeved-eduow VINtd Jon 87s iio triw 
af @td? tad et ,Setwoo ‘to aha oe? «swens oT .nolry 
aime I fod ore OF Hessler Jon <aol¢vertetaimbs b1s0d 
Fepldfro gaied to btsc& edo ge eadotta gniwoul! yew on 
e'vdinaneo ele? omvel One yo Aalrld 1 ouysoed mens To 
besos oft es ist ee efdeio0vel yrev need sar gsonelreqxe 
e'yanamos sdv nl sée ifiw voy Antds I as ‘noficednos ‘ete 
add co soldadenquesad a'biscod edt \1 webaow I tela 
emiaio tiens of saqei%sq aniylaqs e18 yod nolistetqisedal |” 
nese’ ,dost nd ,asf tnembneme eidt od anotio9sa tapthem 70 
bie toonboeme dsd? te Lavomes s ylavolvdO ,beowd ood | pg 
ed bLluow sebobilain deer otom ghiivemnos to notduditedva |“ 4 


b schemata 8 taemom ons te don sved I staeitaniill 


Nethercut &é Young 


Toronto, Ontario 


476 


substitution, although I do feel at the moment that that 
is perhaps the source of the present evil, what I belive 
is an evil, that these disabilities which are not work- 
caugediaregrinniacth;nbrowght+intontherAct.« 

THE COMMISSIONER 3 There are comparable 
words used in other legislations, aren't there? 

MR. OSLER: Yess, I mustseadmit. I have not 
studied it and I have not looked at the evidence, but 
again in the report of Mr. Justice Tysoe there is a long 
section dealing with this matter of definition of 
"accident", and also dealing with limited disability, as 
well as back cases and he reviewed that very carefully. 

I don't know how you would solve the problem, I must 
admit. But the finding there, the criticism or the 
thought in his report was that the British Columbia 
Board hadenet been giving,yit ‘suffichent latitude. There 
are figures quoted invthis:- case wherevalmost uprtoo5s0 
perecentrom back eases were being thrown outs This is a 
mOngterytebromoiour incidence of down to 7 per @ent.. You 
will notice also that in the logging industry the 
incidence of back cases was higher than in ordinary life, 
non-logging, but that information was supplied on a very 
qualified basis, .thatothere is great room for quarrelling 
the 
with the accuracy off/statistics. 

I don't think there is anything else I 
can usefully add at this moment. 

MR. ESTEY: Somebody spoke to me on 
behalf of the Mining Association. They have a gentleman 
here from the north who has to go back, and I was wonder-~ 


ing if you could hear him now and ask Mr. Osler some 
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1 questions on his very comprehensive submission after 

2 the other gentleman. 

3 THE COMMISSIONER: If there is some 

4 Situation of that kind and it is not going to take long - 
5 it is now almost 1:00 o'clock - would you like to compres 
6 it in a short period? 

7 MR. GIRDWOOD: Mr. Commissioner, on 

8 behalf of the Ontario Mining Association, I would like 

9 to add a few remarks to Mr. Osler's presentation. Cer- 
10 tainly I can clarify, I think, some of the areas which 

11 perhaps were a little bit doubtful, and I think within 

12 15, 20 minutes: dc could cover that. aspect.,. But with 

13 yourrpermission,;«sir,, due to the fact that I was physically 


14 not able to get down the last few days, I should like to 


15 refer back very briefly to the tribunal set-up, which 
16 could be done very briefly after lunch. 

17 MR. ESTEY: Is it convenient, forsyou, to 
18 appear at 2:00 o'clock instead of now? It is now five 


19 minutes to 1:00. 


20 MR. GIRDWOOD: I would be quite happy 
21 to leave it tillthis afternoon. 
23 THE COMMISSIONER: Very well, we will 


93 resume promptly at 2:00. 


-~~- Luncheon adjournment. 
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--- On resuming at 2:00 p.m. 
MR. ESTEY: The Ontario Mining Assoctatio 
SUBMISSION OF 
ONTARIO MINING ASSOCIATION 

MR. C.P,. GIRDWOOD: My name is Charles 
Girdwood, President, Ontario Mining Association and Vice- 
President and General Manager of Dome Mines. 

if. I:may start off, sir, perhaps with the 
discussion that took place this morning, that is the 
particular areas that re, under .consideratdon, today. and 
with your permission and the permission of counsel, I 
would like in the latter part of my presentation to 
refer back to the tribunal set-up, which we did not cover 
iy Ghe, nliasce two, days... Lt 1s in our brief, but I would 
bike to rrefer to.wit. bniel ly. 

THE COMMISSIONER : DOW in your conn way. 

MR. GIRDWOOD: Thank gous Sir 4) mefrerring 
Bieri. FO,.aceldents. arising out, of, and. in. the. course of 
employment, the Association's brief deals with that 
section as follows: 

The introduction of ane (aa) Cet cle) ahs 
Section 1 (1) so that it reads: 

"Im this, Ach,. ‘accident sine ludes 

disablement arising out of and 

in the course of employment." 

We submit that this has so changed the 
definition of an accident which, when coupled with 
requirements for giving notice of the occurrence of an 
accident, as provided in Section 21 (1) and (5), creates 


a basis for making awards for disablement that does not 
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necessarily relate only to an on-the-job incident. 

The Association is not suggesting the 
deletion of either of these sections but it does maintain 
that industry should not be put in a position where it 
becomes” Dlaple Tor the etfrect on a™“person of normaly dail 
off-the-job activities that have equal casual relation- 
ship to the incident as do the similar kind of activities 
which occur on-the-job. 

li eases where there Vs such scope Tor 
casual consideration, we maintain that greater emphasis 
snould be placed ‘on relating the accident ‘to “conditions 
or activities unique to the work situation, and on 
reporting of whe eval lor ther accident Defore leaving 
pne’ place OL- empToyments 

There were examples given in the Inter- 
national Nickel's presentation this morning, very ably 
presented, and I might say in connection with the 
statistics that were given, any one segment of our 
industry could produce: similar statistics to bear out 
these figures. I haven't any of them here today, but 
any one segment of our industry could produce simtiar 
statistics relating to back injuries. Obviously, back 
injuries are’ of major concern to the mining industries, 
as I know they are to the Compensation Board. The broad- 
ering of the ‘definition or en accident- did’ cause our 
Association and our member companies considerable 
concern in 1963 when it was put in. The old definition 
is rather unwieldy, and I certainly agree it needed some 
clarification. It says: 
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includes, (i) a wilful ana 

intentional act, not being 

the act of the workman." 

Now, at the time the change was made The 
Workmen's Compensation Board in their explanatory notes 
in making such a change did say that the word "accident" 
as used in the Act is ne-defined,in order to,clarifys its 
meaning in accordance with present administrative practic 
In other words, they were administering the Act in a 
broader sense then the,original definition so that the 
Section.that does concern the mining industry in particul: 

THE COMMISSIONER: When they said they 
were clarifying. it In order.to conform to.current 
administrative factors, it would mean it would allow the 
Board some legislative authority for what they were doing 

MR. GIRDWOOD: Yes, Sir, 

THE COMMISSIONER: But, at that time, 
according tothe ,fieures given by Mr.,O0sler,. there.had 
been no such surge in back injury cases as there has 


been since. I think it certainly broadens the inter- 


pretation which can be put on accidents today with regard 
40 back eases. You have no recommendation on any change 
in the definition or any specific wording? 

MR. GIRDWOOD: Certainly not .on the spur 
of the moment, but I do believe that our Association 
could come up with what we might consider to be a better 


wording. »L weould«like,te file,thks, sin, 
Moanipir NO, 73 Section of the old Ast. 


The present Act allows for too broad an 
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interpretation of an accident, and there are examples, 
certainly,where it is quite doubtful in the evidence, as 
we see 1b. Trom gheneanpanyopointeotiviewpetnet (the 
accident did actually occur at work. In some cases, 
obviously we have information and witnesses who can 
testify that such an accident did occur and it occurred 
at work, and those are obviously brought to the attention 
of the Compensation Board and they deal with them 
appropriately. 

THE COMMISSIONER: What is the result in 
those, cases? 

MR. GIRDWOOD: Where it can be shown and 
witnesses can produce evidence to the contrary, the Board 
obviously turns it down, so there is no problem there. 
But it is surprising the grey cases and the areas ‘which 
doe@isgurb us, Referring to back injuries, 20 is certainly 
a major problem to the industry and a major concern. 
Theeligures are impressive. The increase in. the number 
of back cases, Curiously enough, occurs quite frequently 
imhbhe troungen azes, notmecessarily dim lUhetoldenegzoup. 
I think 1t willbe *ef interest mo tyou, shin, Suhatouuledss. 
irknow sof otwooof .cursmember.compantesparnd ithererare more, 
I know, but I know of two who have pre-employment back 
examinations, and in one case the company has said they 
reject 25 per cent of their applicants as having some 
pre-existing abnormality of the back. In some cases I 
know the applicant is not rejected but on the advice of 
the doctor he perhaps then is hired for work of a lighte 
nature, or at least his pre-existing condition is noted 


in the mine record. I don't know of any case where such 
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information has been used, where the Board has used the 


information to reject a claim. 


I think, too, on seeing statistics in our 
industry, the percentage of back cases in our class Oe 
the percentage of back cases is lower than in heavy 
industry generally. »It- was referred to as a heavy 
tadustry pthis morning. ».Itemight be due to- the factathat 
ourcmedheahlexaminationscaré very*striet, our physical 
examination.» iAnd reference wasemade to chest Xrays, sand 
thatewililscome up Later in the industrial disease section|, 
But certainly the medical examinations are very strict 
andsanyeabnormaiities are mentioned. I thought it might 
be of interest in relation to’the back injuries. 

I don't think: Ivhave anything further to 


add on that section. Would you like to question, or shal 


MGurkSTEy: Are you going to deal with 
appeals? 

MR, GIRDWOOD: tL wouddsdikexGo coversthe 
other items on the agenda today and deal with appeals. 

On the waiting period, sir, the) Honourable 
Mr. Justice Roach concluded that the waiting period 
should be four working days. The Act now provides that 
the waiting period’ be three calendar days. 

We have heard today that the Board does 
interpret that as two plus days, and it should surely be 
that rather than three calendar days. It might be 24 
hours. But I am going to refer to that in the brief wher 
it. says: 


Since a three day waiting period appears 
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to be a reasonable compromise in balancing administrative 
cost considerations with reduction in income earning 
ability, and that this latter factor is related to 
opportunity to earn, it would seem that waiting period 
snould= logically be related to Toss of work time. 

For this reason we maintain that the 
waiting period should be defined as those three days on 
which the claimant was scheduled to work. With the 
wide-spread adoption of the five-day work week the use 
of calendar days is not an equitable criterion and will 
be less so in the event that the work week may become 
Less than’ Dive Gays. 

As an’alternative, we wmignt throw out for 
your consideration 24 working hours. That would get 
around the two-plus problem. But we do know that the 
Board is interpreting. the. Act as two-plus days rather 
than three calendar days. The Association certainly does 
agree that the waiting period should not be reduced. It 
is a deterrent, as was mentioned this morning. It is 
quite common, as was mentioned earlier, in insurance, 
deductible section of insurance, and I personally agree 
very much with the International Nickel presentation on 
that particular aspect this morning. 

Dealing with the next item of casual labour, 
I find it very difficult to know just what casual labour 
in relation to the mining industry is. We have no 
casual labour, if you use the word "casual" in its usual 
sense. Every employee at every mine is on the payroll 
and the company is assessed at the rate pertaining to 


that particular section of the industry, so that there is 
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no casual labour employed by the mining industry to my 
personal knowledge. 

Reference was made to contractors! men. 
Any responsible company does ensure that any contractor 
working for him has his men covered by compensation. 
That is one of the stipulations that most companies, and 
I think all companies, make in giving work to a contractor 

Rererence was made to personal situations, 
snow shovelling, and so on. I don't think these are 
relevant to this particular discussion. I, personally, 
and I think anyone here who has employed a snow shoveller} 
would be very careful to see that they had personal 
coverage, accident insurance, to cover that particular 
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On the reporting of accidents, again I find 
i fully concur with the International Nickel presentation 
out I would like to comment on one or two aspects of 26, 
L.amssure that all employees in the mining industry are 
aware of the necessity of reporting accidents, I have 
visited most, if not all, of the operations in Ontario 

never 
over a period of some thirty years and I have/ failed Be 
see the Workmen's Compensation Board notices being posted 
in very prominent places which definitely pstate that 
every workman suffering an accident must repose Lt 
immediately. Most companies go a step farther and they 
have their own notices, perhaps under a spotlight that 
wouid catch everybody's eye = sometimes in different 
languages, stating that it is essential to report 
accidents immediately, no matter how small, and that 
clause is usuaily added to such notices, 

Again, in the indoctrination of new employ-= 
ees, most companies do cover that very carefully. The 
employee on»the first day or two is given a thorough 
indoctrination in company policies and procedures, 
particularly as_to safety,,.quite apart. from his .on-the= 
Job safety training that he will be given, the escape 
ways in the mine, how to get out of the mine in case of 
Line, but certainly what to .do_if anvaccidentwoccurs. 

Where language may be a problem, most 
companies use interpreters and many of our staff people 
abeaworkmen, lLeamoreferring particularly to ythe,under= 
ground sections, workmen have been brought up through 
the labour force and they do speak languages and it is 


very easy to get your story across through an interpreter), 
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In connection with the late reporting of 
an accident, these are problems. There have been 
examples where months have gone by before a company 
realizes that an accident had occurred or an incident 
had occurred. In most cases, the company does not even 
hear“ or’ tnese accidents. aswas mentioned this morning, 
uUncri they gev~a Tevter=from che’ board Stating that a 
workman has been to a doctor and the doctor_has turned- 
in -nhis*report.’ “Then-an investigation”“is immediate ly 
started and there are cases where the incidents can 
be discovered or witnesses are available who may be 
able to support the workman’s claim, but in many cases 
no witnesses are available and the accident report made 
by the company obviously then can only be that "It is 
claimed that" on such and such a day or such and such 
a week’ an ‘accident or incident did occur, 

One of the requirements of the Workmen's 


ompensation Board is, before a man goes to the doctor 


(os) 
) 
3 


he has a referral slip which is usually made out by the 
First Aid Department and, in that respect, some doctors 
certainly do treat men without having such a referral 
slip; but inmost cases ‘they “are*very co-operative and 
they send the employee back to the mine or to the 
employer and obtain such a slip. But, obviously, they 
would not refuse to treat the man in the first instance, 
Referring to the six month clause, that 
fS°Cliause’2i"of*the Acts Tcan*only*say that I don’t 
think the Association = and in my experience I don’t 
think that that is a bad feature of the Act, I think it 


is good, but I would like to say that the Board should be 
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very careful to make a much more thorough investigation 
of such accidents than perhaps they have in the past. 
Admittedly, time is a factor there and people can 
forget, witnesses can forget, but it is surprising how 
many witnesses can be rounded up when an employee asks 
fom Suchmnelp ancwé care surprised Vint Maryecases at the 
number of people who will step forward and say that 

they saw it and then you check back and they weren't 
even in the work place, but I will just leave that for 
your consideration. 

I think it would be helpful to both the 
claimant and to the company if, when an investigation is 
going to be made, that the company be so advised ahead 
Ghttime: sti is:Board. practi cen] dnowy toma tie inmtsomne 
Gases nparticularly tthe wultlying areas; but the tcompanies 
could be helpful and I am sure it would be helpful to 
the workman to know that an investigation is going to be 
made into his Darticular claim. DD speak tor that’ ithe 
convexiithat now exifstsin that all of a sudden one 
morning an investigator will arrive at the main office 
and say they are investigating a certain accident. 

While our records are incomplete, there are obviously 
people we know could contribute to it who may not be 
availiable onsthate day sorthat the investigation is 
altogether too'thurried,; in my opinion. I think it 
could be much more thoroughly investigated in these few 
cases that go beyond the normal period. 

THE COMMISSIONER: Does the investigator 
come from North Bay? 


MR, GIRDWOOD: As a rule they do come from 
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1 North Bay, but we have had them from Toronto. 
2 THE COMMISSIONER: You ask that there be 
3 some notice to you of when an investigator is coming in? 
4 MR. GIRDWOOD; I think that would be very 
5 helpful to the company. I know it would be helpful to 
6 the claimant and to me if I was the claimant, 
” When you said North Bay, I am referring to 
8 our particular area where I am located in the Porcupine 
9 District... The Red Lake area of our province is dealt 
10 with from Fort William-Port Arthur, and an investigator 
i goes in from there. I might say the investigators are 
2 very able people and they do a job. I do know of cases 
13 where they have antagonized the doctor by being a little 
14 bit curt and short with the doctor and perhaps question= 
i ing the doctor’s diagnosis, but I think those are 
16 individual cases that would occur at any time in any 
u situation. 
es THE COMMISSIONER: The investigator also 
a sees_the doctor. does he? 
“ MR. GIRDWOOD:. As a rule they do. yes sin. 
= i think that covers my remarks sir. on 

that particular aspect. 
7 MR. ESTEY: Are you going on to deal with 
7 anything else, Mr. Girdwood? 
" MR. GIRDWOOD: With your permission, I 
‘ would like to revert back to the Appeal Procedure and 
q I will make it as brief as possible because I know you 
Hl have thoroughly covered that in the last couple of days. 
4 It was physically impossible for me to be on tap and 
29 


the Association did ask that I present that section of 
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the report which has not yet been presented formally. 
On -page 9, sir‘of the Association brief, 
“the Appeal Procedure. 
In addition to the preceding comments 
which have all related to specific provisionsin the 
** Act, we would also comment on the procedures for the 
adjudication of claims. 
Our view is that the basis for adjudica-= 
tion must centre on medical evidence if only because 
a claim must be related to physical disability or 
impairment. While we concede that the medical aspect 
is highly technical and very specialized, we do not 
suggest that a doctor should have to make the critical 
decision as to the award, However, we do maintain 
that any decision as to an award must be compatible 
with the medical evidence relative to the situation. 
The four levels ver adjadicationjonamey , 
thesclaims level, the review committee, the appeal 
tribunal and the board hearing, are logical: and 
organizationally necessary because of the large number 
of claims which must be processed = about 1000 per day. 
We suggest that a primary consideration 
for appealing a decision of the review committee should 
be the submission of new evidence bearing on the 
decision of the review committee. This evidence should 
be submitted first to the review committee for con= 
sideration and if it decides that it is not competent 
to make a decision, it must refer the matter to the 
appeal tribunal. A similar procedure should be followe 


for appealing a decision of the tribunal. 
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Unless a procedure such as this is 
adopted we believe that the effectiveness of The 
Workmen's Compensation Board organization will be 
reduced, and greater pressures will be developed to 
have the decisions of the Board subject to review 
by the courts of law. Neither of these conditions 
is desirable to either the employees or the employers 
as a whole, 

We recommend that tribunal hearings 
Should be conducted in the same manner as an inquest, 
with a competent lawyer acting in a capacity similar 
to that of the Crown Attorney at an inquest, organiz- 
ing the presentation of pertinent information. We 
believe that such a change would avoid creating the 
conditions that pit the employer against the employee 
to the detriment of good employer=-employee relations, 

THE COMMISSIONER: ‘The only change you 
Suggest in the Appeal Procedure is before proceeding 
to appeal from the Review Board or from the Appeal 
Board that, in the event of;new evidence made availabl 
it be referred to them, be again referred to them 
before proceeding. 

MR. GIRDWOOD: Certainly that is one 
thing we feel is very important and would be a real 
addition to the present set-up. 

I would like to refer in a personal 
vein, to my own experience with my own company on 
the appeal system. I may say that my Company has had 
even cases before an Appeal Tribunal of which I 


ersonally have attended four on behalf of our Company, 
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Associate companies had two and I have dealt with the 
evidence before and after with the General Manager 
of that company. One aspect to that concerns me 
greatly = and I know it concerns the doctors in our 
area = is the fact that they give evidence when they 
are present at a tribunal hearing before the claimant 
and, in some cases, witnesses have been excluded, but i 
some cases witnesses have been present when the 
doctor's evidence. 1s: given... Lt submit that that puts 
the. doctor. in avery embarrassing position. I know 
many of our doctors in the Porcupine area of this 
Province are very loathe now to attend any tribunal 
hearing because of the disclosure of medical informa=- 
tion to a board or to a number of people which, after 
ALlowwtS DrivalLe information between the doctor and 
the patient and the board, because the doctor certainly 
in his reports makes reports to the Board and says 
a lot of things that he normally would not say to the 
patient. ) 1 mefer.-...am sure that the Board’s files 
pave wel) that, information, but. the doctors are very 
loathe to appear because in many cases their evidence 
is contrary to the claimant's case and, obviously, 
in a small community = and I think you have got to 
realize these things in the context of a small 
community rather than a large area such as Toronto, =” 
the doctor's practice suffers and they have 
pointed that out to us... 1, personally, have had 
three doctors say that they will not appear at a 
tribunal unless they are subpoened because of that 


SUGua Geo. 


fwingeis ods once) grtaaer Sanu? © Ig ahewana: ene 
fad Bebuloxe nesd aver acasentiy .2ORRE BOGS Whig AAR 
eat trodw Inedstg used avail eaessnsiw Beas ems 
atuq Yeds seis dimdua i wiovitg 2b eonebive «*a0t00b 
an i). ,neicfleog gnlaasiisdme’ yisy & at dosoob edz 
#idd to asis shiquoted edd mt asetoob ao, to yaam 
feud’ qe baotts o¢ wom eddsol wrev et sontvoerd 
sdaersie? [aolben to suvaciverb, ony 25 seveoad aaiteed 
tetits dokdw elqosg to tedmwnh s OF, To basod 5 ot mots 
bas torbob edt nsewted nofvamiotgt sieving gf «its 
[tages sofosep sid esusosd jbxs0d eit. bre jasliag. odd 
syse fue SyRod add of asioge: esxsm ettogst ain nt 
| orig 0? Yes ton dixow yitsmmcn ed dant eamidd to tol s 
| asfit #'bts08 9d? tad? eye ms 1 - tetex fT ,taotiag 
| 


yitev OtR etovnpob ada dyd .notismrotni dadg 118, svsed 


ahnebive ttedd sseno vaso ot eeusosd waeqas od sdzsol 

‘ favotvdo ,bas gaso e'sasmiafs saz StryaBtsaon, at 

od $On even voy Agidgs I bas - yd Loimties fiisme a at 

ffame s to Jxeigeo edi al agdidd eaand smiiset 

im LoSHOt'! 8S dove Sers rT 8 ABN Tenden Yo seuMMos 
svod yarli bra eistive sotisa ra a! totsob eng 

bed syed ,yilsrosieq .I .ei/ od cuca dadt_bednigg 

5 Jf weggs Jon [iiw yed? Jsd3 yee amegooh estdg 


7Ba9 to Ssavseosd berrecqduva, sus vodd aeolaw Lanudind 


an ftw Moltisytia 


: heed 


Nethercut & Young 


Terente, Ontario sac 
1 THE COMMISSIONER; What do you suggest? 
2 MR. GIRDWOOD:; I suggest that the Board 
3 do subpoena doctors to appear at a tribunal hearing. 
4 I have written to the Board on occasion and asked 
5 them to consider evidence of specialists that I knew 
6 was relevant to the case. I didn't know how it would 
7 gotonecway toruthesother, but I felt in all fairness 
8 that it should come out and be a part of the tribunal | 
9 record and the Board's reply had been that if it 
10 considers such evidence to be essential or helpful 
11 then it would be up to the company to have the doctor 
12 or the specialist appear and we have no means of 
13 forcing the doctor against his will to appear at a 
14 tribunal, but the tribunal does have the power to 
15 subpoena the doctor where they consider = and I think 
16 in most cases the doctor's evidence is essential az 
17 a hearing. 
18 I think my other complaint with the 
19 tribunal hearings to date has been that they are con= 
20 ducted along very legal lines, and it suggestSto the 
1 employee that the company is opposed to his obtaining 
22 compensation. I think that is the last thing in any 
23 company’s mind in 99.9% of the cases. All they are 
24. interested in seeing is that the evidence be presented 
25 and that the tribunal consider all the evidence, not 
%6 just the evidence at the tribunal, but all the evidence 
27 that is in their file and any other important medical 
28 evidence bearing on the case. Again, in a small 
29 community, this type of thing fosters strong emotional 


30 disturbances. Many of the claimants == and again we 
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are referring to a very small segment, a very small 


3 


art of the compensation claims, but the emotional 
aspects are very strong. We have had lives threatened 
in our area unless compensation was awarded, the 
complainant being very highly emotional and almost 

on the verge of a mental situation. I think those 


are understandable, 
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I think those are understandable. 

THE COMMISSIONER: This situation doesn't 
arise under the English Act because there industry con- 
tributes and labour contributes, so there is enough 
local pressure without having to get industry into the 
picture’at all. Nobody is really disputing these 
decisions as a general rule; there is enough pressure on 
mney don 'oVnave GO doe. 

MR. GIRDWOOD: ALL Loon sayin, saree rs 
that L' think the tribunal set-up is a very fine thing. 

I think it does give the employee the feeling that he is 
being dealt with by a group of people. He goes before a 
board and he feels he is getting real consideration, and 
certainly he does, but: I think that the tribunal could 
be conducted umer much less legal lines. 

THE COMMISSTONER: What legal lines are 
you referring to? What change do you suggest in the 
tribtneal hearings? As I understand 4t, the questlons are 
conducted by the members of the tribunal themselves. 

MR. GIRDWOOD: They are, sir. Certainiy 
witnesses should be sworn in to properly give evidence. 
But I submit that when a member of the tribunal asks a 
company, "What have you got to say and will you sum up 
your case. What has the claimant got to say? What has 
his representative got to say? Will you sum up your 
ecase;’ leaves the impression that it is a legal hearing, 
where an employer is pitted against employee. I am sure 
any one of us in this room could conduct such a hearing 
by swearing in witnesses and conducting it on an informal 


basis, with whatever legal steps are necessary Lor 
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1 swearing in witnesses, but without leaving the impression 
2 that the company is opposing his claim. The company 

3 appears in most instances merely to see that all the 

4 evidence is presented and to bring out the essential 

5 facts upon which an impartial tribunal makes its 

6 decision. 

7 THE COMMISSIONER : You don't suggest that 
8 either industry or the claimant shouldn't be represented. 
9 All you say is that there shouldn't be any summing up 

10 by, either, side. 

11 MR. GIRDWOOD: I think that the mere 

12 terms that may be used by the tribunal members tend to 

13 create a legal atmosphere which I think ea condi Cive 
14 to a good situation. I must say that I have noticed 

15 that the tribunal are changing their modus operandi 

16 and, they are. conducting it on less legal lines than they 
17 dia eb the starts. Iethinkyone of) ours was tierid net ae 
18 not very close to the first, conducted along thae lines. 
19 But I think there has been an improvement, I am very 

20 pleased to see it, because I am very much concerned about 
71 the employer-employee-doctor relationship being disturbed], 
22 I think that the medical profession, certainly those that 
28 I have discussed it with at Porcupine, feel strongly on 


24 that point, that they are loath to appear, and the only 


25 ones I have had to appear have done it on a purely 

26 personal basis. I have asked them to appear to assist 
27 me, to assist the claimant and to assist the tribunal in 
28 arriving at a fair decision. Unfortunately, in most of 
29 the cases, the doctor's evidence is prejudicial to the 


30 claimant, so the claimant goes away with the feeling the 
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doctor is opposed to him, too. 


THE COMMISSIONER: Unless the medical 


evidence on the Board's file is favourable to the claiman 
thatols,/he goessin there with a summary, he goes in 
blind, and unless that evidence is viva voce at the hear- 
iwe Che -Teelemhe has kéever been’ inforinedyabout it eteaiay 
perhaps 

MR. GIRDWOOD: I think the only way to 
get around it would be for the tribunal to announce right 
at the beginning that the doctor is going to give evidence 
at the request of the Board, he is there at the request 
of the Board. If it is assumed that his evidence is not 
helpful to his claim, then he is there on behalf of the 
company. 

THE COMMISSTONER: is the doctor tsualily 
wnerelat these hearings? 

MR. GIRDWOOD: He is never there unless 
he is asked. In the cases where I have appeared he has 
never appeared unless asked. I have never known of cases 
where a claimant has asked the doctor to appear. There 
have been cases when no evidence has been presented befor 
the tribunalland their’ findings. revertvropvine one casey, 

a language difficulty where a fellow thought he was 
reporting a knee injury and the doctor was actually 
treating a shoulder injury, but the tribunal's interpre- 
tation was that the claimant thought he was repa@ting a 
knee injury, which is rather absurd, as a matter of fact. 

THE COMMITSSI ONER : Is the claimant calle 
to. give medical evidence in those cases? Is theresany 


other doctor than the doctor you have mentioned called? 
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1 MR. GIRDWOOD: Not in my experience, There 
2 may be in some cases. 
3 THE COMMISSIONER; Le 8 pretty Gditriculs 
4 Obviously it is desirable to stay away from a legalistic 


5 approach as much as possible. The Board is trying to 

6 administer something in which it has no personal interest 
7| We are faced with these problems which you are telling 

8 us about. 

9 MR. GIRDWOOD: there 1s One ovher point 
10 on the tribunal that T°would like to mention. ~I would 

11 like to suggest that the tribunal in dealing with indus- 
12 trial diseases - and this gets into that area - that the 
13 tribunal should not make any decision unless they have an 
14 expert opinion in connection with, particularly, industrial 
15 diseases. There have ‘been cases that decisions will have 
16 been made as far as companies know without having such 

17 expert opinion. There are very renowned doctors today, 
18 world renowned doctors in the Department of Health, Work- 
19 men's Compensation Board, who should be called to consult 
20 with the tribunal before decisions are made. 

21 THE COMMISSI ONER: Youvare not necessarit 
22 saying that they need to be called as witnesses. It is 


23 as long as there has been a report. 


24 MR. GIRDWOOD: As’ long as’ they are” con- 
25 Seuiteu. Thabv 18 allel heave, S12. 

26 THE COMMISSIONER: Thank you. 

27 MR, ESTEY: Mr. Osler, may we resume with 
28 you? 

29 MR. OSLER: One thing before you start, 


30 Mr. Estey. I might say that the remark that these back 
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injuries appear to occur more to younger men is quite tru 
Frequently in those cases it is See men, apprentices, 
and so on. 

MR. ESTEY: I suppose the mining industry 
Shouldn't be surprised to find they have more back injuri 
than they have in other industries. International Nickel 
seems to have a lot of back claims. It seems to me that 
that wouldn't be surprising, when there is a lot of 
physical work done in a mine, isn't there? 

MR. OSLER: It is all comparative. I hav 
no figures to compare in other industries. I have no 
per rrr evidence to support that at that moment. 

THE COMMISSIONER: In that class there ha 
been a 100 per cent increase in two years. 

MR. OSLER: I might say, sir, that... 
gave some figures this morning and they were noted down. 
I think probably I should review those figures so that 
they are completely accurate and there is no misurder- 
standing of them. Perhaps. it would be as well if I just 
reviewed those right now. A couple of these figures may 
be one or two out. 

In 1951, of 57 back claims filed, three 
were allowed. In 1960 there were 287 back claims, of 
which 187 were allowed. In 1961 there were 212 claims 
of which 177 were allowed. The claims dealt with in 
1965 - we haven't got a full year to report - of 589 
submitted, 556 were allowed. 

THE COMMISSIONER: I think you gave us 
the increase in labour force between 1961 and 1965. 


MR. OSLER: From 1951 to 1965 the increas 
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1 inelabour force was less than 2,000.°'I think it went 

2 from approximately 15,000 to 16,500. There was a 1,500 

3 increase at that time. 

4 THE COMMISSIONER: Was that the figure 

gi 6for 1961? 

6 MR. OSLER: LO5.s Lin DOS1°10 was noe 

7 quite 15,000 men, and in 1965 the average was 16,500. We 
8 have not included in this figure what we might call our 

9 office workers. This is-based on our bargaining unit 

10 type of operation; it does not include our office worker 
11 We would have to add 2,000 to those figures. 

12 MR, ESTEY: Every time somebody gives a 
13 figure, somebody wants one more. I notice that in your 
14 figures you have 42 rejects out of 598, and these are ail 


15 back claims. 


16 MR. OSLER: west 

17 MR. ESTEY: What is the batting average, 
18 if I may use that term, on the non-back claims? 

19 MR. OSLER: I don't think we can give you -- 
20 MR. ESTEY: Are you saying there is a 

21 tendency to approve the back claims more than a tendency 
22 to approve the non-back claims? 

23 MR. OSLER: It is about six to seven 

24 per cent disallowed. I would have to try and get that 

5 for you. Our back cases, claims - I am sorry, these 

26 would be non-traumatic, these are the ones without a 

us specific injury like a fracture, they run about not quite 
28 16 per cent of all our compensation claims. 

29 MR. ESTEY: Mr. Osler, in your comments 


30 in connection with accident reporting you referred to 
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1 the British Columbia discussion before Mr. Ju tice Tysoe, 
2 and at page 425 His Lordship reports that the equivalent 


3] to section 21 (5), I guess, should read: 


4 "that neither the Board nor 
5 the employer have been 
6 pre judiced," 


7 and you say that is a statement of fact. We have: 


8 if uhe Board 1s. of opinion 
9 “net Lae Gliaim ... Ought to 
10 be allowed." 


11 I have paraphrased that. 

12 MR. OSLER: Yee, Tf you are dealing wi un 
13 the latter part of it, it is "such special circumstances" 
14 ie 18 OG just ereral. It is stvlli the opinion of ine 


15 Board, 1 agree. 


16 MR. ESTEY: It is not really special 

17 circumstances. 

18 MR. OSLER: No. 

19 MR. ESTEY: Is there any significance to 


20 the distinction that it be a question of fact rather than 


21 the opinion of the Board? 


22 MR. OSLER: it Ls sGriculy the Boara’s 
23 interpretation. On the other hand, it seems to me that 
24 tnere 16 a distinct: difference as to isa 10 a tact or is 


25 iG not ae fact, that the Board is prejudiced, "ar in the 
26 Board's opinion". Although it appears to be prejudiced, 
27 S oon't think it. is. 

28 MR. ESTEY: LG is 2 question of the 

29 ringing of a faces. 


30 MR. OSLER: Yes. 
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1 MR. ESTEY: It is the same body that is 


2 going to reach the finding. 


3 MR. OSLER: Yes. 
4 MR. ESTEY: I suppose if the Board says, 
Si “We are of the opinion that the fact is a fact", that 


6} might be sufficient? 

7 MR. OSLER: I don't know. This is some- 

8 thing which is solely for the Board to do at the top leve 

9 or at the tribunal. 

10 MR. ROTEY: Moving on to page 18 of your 

11 brief, I want to be sure we have your idea on this question 
12 of time on a disabled case. The first paragraph commenc- 


13|| ing on page 18 says: 


14 "It is submitted by the Company 

15 that in cases of disablement 

16 NouLce MmUst relate Go Une 

17 occurrence Of tne evenl iron 

18 Mhnech LO ts e@Lleged the Gis 

19 ablement arose ..... ‘ 

20 I take it that what you are saying there 
21 is that the six-month yardstick in section 21 is not that 


2? the disablement is brought to the attention of the employer 
23 but rather the origin of the disablement. 

24 MR. OSLER: ves. FE think it you reag, the 
95] Act, "disablement arising out of and in the course of 

26 employment" and"compensation is not payable unless notice 

D #4 of the disablement arising out of and in the course of 

28 employment,” and so on. If you want to take a technical 

29 interpretation of that, the man might have a sore back 


30 today, in September, and he might say, "Well, I don't hav 
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to report it today; I will base it on something that 
happened two years ago". It is strictly on the interpre- 


tation of an accident. 
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to 
Mins. BSTEYs LC didn’t want to eet in/that 


but if you do substitute for the accident the definition 
then you £0 Pight around in a@ cirele. 

MR ODGER! Yes, 

MR. ESTEY: And the effect of that is you 
vake tne presumption and you virtually nullify that 
presumption — ifeyou change the "And" ito an “or 4 
sub-section (1) by reading the worker section the way 
you are proposing, 

MR, OSLER: “lL-am sorry, I didn't folicw you, 

MR. ESTEY: Well, the definition is "Dis- 
ablement arising out of and in the course of employment", 

Maw Column: “Uhat as rience. 

MR, BSTEY: But if you take the sub-section 
(2) of section 3 and take the presumption there and 
you change the “And" into at "Or"! that 2s one,eirect 
Ot, Lt? 

MR, OSLER: No, if you are applying whe 
definition of accident to disablement, it puzzled me 
for some time because if you take section 3 (1) which 
is the section where compensation does arise you get 
a repetition really of the words "Arising out of and in 
thein course of" -"Injury by accident arising out of 
and in course of employment arising out of and in course 
of employment! It is ludicrous, senseless. 

I was very puzzled by that and the only 
explanation that I have seen which appears to make any 
sense is that suggested by Mr. Justice Tysoe and he 
bumped into this situation and he says that the need 


for the qualification attached to disablement was 
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obviously to avoid the presumption which arises in sub- 
Section 2 of section 3, and he takes the position that 
if you just put "Disablement" in your definition with- 
out any qualification, then your presumption works and 
you have any kind of disablement of any type or form 
practically, and he: said it was for that reason that 

in finding accident, disablement had to be qualified 
by "arising out of"in course of"and at his suggestion 
of an amendment to that section you will find he still 
finds that ‘arising out of and in the course of employ- 
ment" must be retained in the definition of disablement. 

MR. ESTEY: And in the operating section 
as well? 

MR. OSLER: Yes. 

MR. ESTEY: I was going to put the propo- 
sition to you for your comments while we have you here 
that the happy result of all that is to change sub- 
section 3 (2) into a proposition which means that if 
you find either the element that arises out of or the 
element that it is in the course of then you have the 
ether nali-of it supplied. by statute: 

MR, OSLER: That is right. 

MR. .BSTEY: That is thesefiect ot 207 

MR. OSLER: Yes, but if you take the first 
two parts of the definition of accident. this will be 
section 1, sub-sections l(a) and 2, your presumptions 
should apply to those parts of the definition, but the 
presumption should not apply to the third part. dis 
is what -- 
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MR. OSLER: Does it? I don't know. 

MR. ESTEY: Let me put the question to you 
this way: If you take sub-section 2 of section 3 and 
read that as a statutory presumption operating when 
you find one of two elements present, if you find that 
the accident arose out of the employment, you have a 
presumption that it was in the course of employment, 
be that srighoe 

MR, OSLER: “Yes, 

MR. ESTEY: And vice versa? 

MR. OSLER: Yes. 

MER. ESOTEY:, Now, will you. turn back to 
disablement in the definition? Disablement "arising out 
of"and "in the course of employmentthe legislature has 
prescribed two standards, but when you get down to 
sub-section(2)or(3)you only have to prove one? 

MR. OSLER: We could get into a nice 
argument, but isn't. the fact.that the very. definition 
insofar as disablement is.concerned, the very. definition 
of accident, the only time you can use’ sub-section(2) 
of section 3>in regard to disablement is when you have 
first found that the disablement has arisen out of 
"And in the course of employment". In other words, it 
is not. an accident, a disablement is not an accident 
until you have first found if has, arisen out of and 
is in the course of employment. It is only then that 
you can say this constitutes. an accident to_apply LG 
in this part and, as I say, this is what Mr. Justice 
Tysoe came to the conclusion had been the very purpose 
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MR. ESTEY: That, of course, makes you 
Pun in a Circle? 

MR. OSLER: Only insofar as disablement 
is concerned. 

MR. ESTEY: That is what we were talking 
about. 

MR. OSLER; Because the idea is, he comes 
to the conclusion that the legislature in this instance 
had the intent not to apply these presumptions in the 
case of disablement. Now this is a conclusion he drew. 

MR. ESTEY; I am really going at this in 
this way in order to bring you around to what the Board 
seems to be doing, and I am just putting to you for 
your observation whether or not the Board is not 
properly interpreting the statute. It is the statute 
maybe we are quarelling with, rather than the interpre- 
tation? 

MR. OSLER: Well, that could be, 

MR. ESTEY: Because of the fact that 
sub(2)seems to allow the Board to go back and elevate 
the thing to an accident if they find either of those 
two elements present? 

MR. OSLER: Well, if that is what they 
are doing, then I think they are wrong, because I don't 
think you can apply sub-section(2)of section 3 until 
you have an accident so defined. 

MR. ESTEY: That is the point I was going 
to bring up. 

MR. OSLER: It can't arise, you can't have 


that presumption. 
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MR. ESTEY: At least the statute should 
not sensibly be so interpreted in your view? 

MReeOQSLER: aePhat is correct. 

MR. ESTEY: In a very wordy way, that may 
be the nub of the problem? 

MR. OSLER: Maybe. 

MR. ESTEY: As to what may be an accident? 

MES JOSLER? The only thing on that, «this 
is reverting a little bit to what has been said before, 
but the interesting thing is that when the 1962 and 
1963 amendment came in, there is no doubt there had 
been an increase inrback gaseswand,: as.d,think. has 
been pointed out in.the.original bill submitted to the 
legislature, it was an attempt to reflect the present 
practice of ther Boardg. 1) thinky is, the, explanatorys,note, 
and) i-think, this was,mentioned in. the debate. of the 


legislature at the time by the Minister of.Labour. 


| 
The: fact of the. matter is.that» after, the 
amendment, rather than just reflecting the administra- 
tion that had been going on at that time which was 
allowing more back cases, there was a gross and rapid 
increase; in other words, I think it had expanded the 
field beyond the practice at the time. 

MRe" ESTEX $e .Fiowing from. thet _now,, l,would 

like to ask you about what you then stated as your 
next proposition to the Commissioner that some of the 
difficulties can be overcome - you stated you did not 
have time to check the grammar of the thing, but if 
you added after the word: "Compensation" in 21(5) the 


proposed sub-section (C) of Mr. Justice Tysoe -- 


| 
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MR. OSLER: Yes. 

MR. ESTEY: And that, I take it, you are 
saying is necessary in order, if not from a grammatical 
essential viewpoint, it is necessary to carry out the | 


philosophy announced by the legislature in the definitio 


of the thing they are going to compensate? 

MR. OSLER: Yes. You are referring now 
to, section 1.65)? 

MR. ESTEY: . Yes, and I refer over to 
Tysoe at 425. 

MR. OSLER: _ Rit cht. 

MR. ESTEY: When we get down to applying 
this definitiom of anraccident,,, we. get into the 
difficulties you pointed out in connection with those 
specific. fies that..you .bnought..with you, and <, am 
wondering what your views would be on the proposal 
made to Mr. Justice Tysoe by one of the logging 
associations that the definition of accident should be 
as, follows - now, part of it runs along the version 
in our Act. and so I am only going to read the part 
which +s moved..in the, proposition. Afterstyou igo 
through.-CA). and «<(B) of, ours, he then, says ,; "All dif 
resulting from a sudden and tangible happening of a 
traumatic.nature"... In jywour wiew,.does that». help, to 
isolate the accident as compensable as against 
developments which are quasi disease in origin? 

MR.» OSLER?) » Frankly,,o Mr.“ Estey), and, this 
is my own personal opinion, I must qualify that, yes 
to an extent. It may be that that is slightly too 


narrow, but this is where I have the grey problem 


iB») © 

a i 

a oLe 
: ee oe 


ee 
fsottammeta e& mort gon Tr _t9bto ok yieszooen at antysa fe ; 
eit tuo yitso of yisensoed ef tt , ¢ntoavetv fetdaexes.’ 


ottintteb ert mt emteletmel of? vd boonmvonns uriqoeol tq 


Setraensqmos OF RALOR O88 yent gatdy edt To 


won Anivtetst ems uvoY .aesY s7aJe0 JAM 
| | $(2) £8 mottosa of 
| of tevo totet IT base , est sYaTes AM 
«2S Js soeyt 
| .tagirn cAad6O AM 
aniylqas ot mwob Jen sw nontW s¥aTAt .AM - 
| aij odnt tex ov ,3mebtoos ns To nolsintteb atid? 
| gaodt Htiw nottosnnos mt tuo bedntog voy sekoivoritt 
. ms Tf bas ,voy dgiw Jnqvotd voy teddy sellt obPifoeqa 
fseoqotq sit no 9d bivow awetv nuoy g¢edw antrsdnow 
) yntanol siv to eno yd goevt ssivant .aM of 95am 
| 3d bivsode Jnabioos to notdiniteb ¢d¢ dads snotdstooses 
notetey edi gaofs eannut vt to gtaq ,.Won = svoLio? “as 
jtsq oft Bear o¢ gaton ylao ms I of Ons toA suo at 
of voy 1SJTA .ackriteogetg sdfy at Levon al cotrdw 
Yr £LA" ,avee nent sd ,aswo to (4) Bas (A) dsuenredd 
gs to aniveqasd sidfgnss bis mebbye 5 mort anitivact 


ot aien tsit se0b ,wotv woy al ."sabtsem olLe¢smusty 


a 


Jantisss 2&8 sfdeetteqmes as tnebiIoos ont etsiost 
Trtatdo ul sereeth tesup sts dofdw astnemqolsveb 

eit Boas ,ystsd .aM ,vidnesd :nadeoO 2AM 
oy ,dend. vitisup jeum I ,notaigo Lanoeisq awo Ym at 
ood ylinaife al dedd ¢eds ed yam JI .dnedxe ns oF 


ifeafdotq vain odd eved I sisdw et atdd dud  ~wortsn 


Nethercut &é Young 5 0 2 


Terento, Oniaric 


of attempting to solve this at the moment anyway. I 
have not got a sensible suggestion. A sudden and 


tangible happening of a traumatic nature, now traumatic, 


if I am correct ~= 

DR. HAZELWOOD; The word "trauma" means 
IT Uy 5 

MR. OSLER: It may be too narrow. You may 
be then left with the fact that a man must have to 
havea severe Diow, 16 may narrow Jt iioo much, 

MR. ESTEY: I take it that clearly trans- 
lating means "A sudden and apparent happening of an 
injurious nature"? 

MR. OSLER: It may be too narrow. On the 
other hand, although I find again it may be hard to 

Lo WoLen 
describe what caused/is the type of expression that 
was quite freely used in the Jysoe report, L can" 
consider what caused picking up something which really 
is. done in connection with any other thing he may do 
during the day in the course of bending down. if he 
is bending down’ to tie up his shoe laces before he 
gets to his shoe laces it has been suggested that there 
| 
is no compensation, but if he is bending down to pick 
up a tool or a piece of wood or something before he 
gets to pick it up, before he arrives there to put his 
hands: on -it and an injury occurs you can't differentiate: 

MR, ESTEY: I am putting this proposition 
to you because I am a little troubled by what you said 
this morning. What is your view as to why a man should 


not be compensated if he is paid to pick up a timber 


and he picks it up and he gets back trouble as a result 
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Or picking. 1c up? 

MR. OSLER: Well, I think it must have a 
more direct causal connection with the work that he is 
doing, not just the fact that he is picking up a block 
of wood or picking up a wrench in the fact that this is 
part of it. Surely there must be some distinction 
between that, because it is just pure happenstance, 
pure chance, utter and complete chance. He might have 
been picking that wrench up out of his car. There is 
nothing unusual, there is no unusual situation, nothing 
has happened out of the ordinary. 

MR. ESTEY: Except that he was paid to do 
it, he did it and he ends up with an injury. Now, why 
shouldn't he get compensation? That is what puzzles me. 

MR. OSLER: He ends up with a claim that 
this caused a disablement. This is what the man is 
saying "When I bent over and went to pick up this block 
of wood, that is what caused my injury". That is where 
the great problem comes. 

MR. ESTEY: Well, presumably, if he 
hadn’t picked up the block, he wouldn't have got the 
sore back, so when he was paid to pick up the block, 
why shouldn’t he be compensated? 

MR. OSLER: But is that, in fact, true? 

If you are satisfied with the evidence that in picking 
up this specific block the injury was completely 
related to that --I think there must be something 
unusual about it. 

MR. ESTEY: Well, I have a presumption 


going in my favour when I say if you picked up the block} an 
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didn’t have the back injury before you picked it up 
and you have it after you picked it up and it is part 
OL Your duty to pick it up, then L can't fer the 
moment see why International Nickel says I should not 
get compensated. I just want to be sure we understand. 
Can I put it to you this way: Are you drawing a dis- 
tinction between being paid to do something which, by 
1v8 nature, Will attract the risk of injury” as 
against being paid re something which, in the 
ordinary course of events, has no consequence to it at 
ally 

MR. OSLER: I think you have got to move 
to that line. Surely, here again, you have got to go 
back to the very basic scheme of this legislation: What 
was the very basis of it. If you recall at that time 
they were talking of injuries which occurred and the 
only way you could recover in parts of this Act was 
to indicate some negligence. We have passed, I admit, 
from that line,*but 1 still think it must .be a-direct 
consequence of what he was doing, the work he is require 
to do, af he slips, if he falls, “his te the ching. 
Now, the slip may not be a blow, it may not be a thing 
ef that nature, but It must be some specific incident.- 
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MR. ESTEY: In other words, an injury but 
for which the accident would not have happened? An 


ch the injury might not have happened? 
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MR. OSLER: As I pointed out this morning, 


man goes into our First Aid and reports an injury. 
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The First Aid employee completes a sheet/which, at 

the time. - and this.is on the specific question. of 
is 

back injuries ~/the man’s name and so on, the work 


place at the time of the incident, who the foreman 


Was» 
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We have the question as to the time of the incident and, 
"When did you first feel any pain and notice a swelling? 
What were you handling at the time? Were you alone? Wer 
you pushing or pulling? If you were lifting, how high? 
Were you standing, stooping or kneeling? Was this part 

of your regular work? Was there anything unusual about it? 
Did you slip and, if so, what caused you to slip? Did yo 
fall? If you fell, what caused you to fall?" There is a 
great attempt to find out where these things came from. 

I think it has to be something unusual. 

MR. ESTEY: Are you saying, therefore, 
Mr. Osler, that it is not the wording of the Act which 
gives rise to this extension but the way the Board is 
reading the Act as it now stands? 

MR. OSLER: Yes. On the other hand, if 
the statute were to be amended in relation to the true 
type of injury, then the Board would not have the broad 
interpretation that it has. 

MR. ESTEY: And, finally, you say there 
is no change in the type of work being done which can 
explain the crescendo of back claims? 

MR. OSLER: With the introduction of the 
modern motor-driven equipment there is less chance of 
back strains than there was before. 

MR. ESTEY: I take it the fact of these 
back giaims being honoured is attributable to the wording 
of eicnceseeuGe that was introduced in 1963 or the meaning 
attributed to those words by the Board since that time. 


MR. OSLER: I think that is a fair 


statenent. 
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ME. che TRY Thank you, Mr. Osler, doctor. 
THE COMMISSTONER: We will adjourn for 


ten minutes, 


~.=— Short recess. 


MR. ESTEY: Ontario Forest Products 
Association. Northern Forest Products Limited. Ontario 
Federation of Labour. Ontario Federation of Construction 
Assoolati ons. Ne cnewhere wirom the 0.7 eba? ' Ontario 
Medical Association. We have dealt with that; the Minin 
Association we have dealt with. The Provincial Building 
and Construction Trades Council of Ontario. Retail Counc: 
eb7Gagada.weRboahbeomy Me. fourt. 

MR aeYOuURT ¢ Your Lordship, I would like 
to preface my remarks by saying that if we had had as 
thorough an investigation into these matters previous to 
legislation we might not have these problems. 

THE COMMISSTONER : Do you suggest that 
the legislature should have some representation on these 
things? 

MRie YOURT : We agree with the Ontario 
Medical Association. 


- Section l. 


interpretation of an Accident 
Tne addition of Clause (fii) to Section 

1 (1) which reads: 
"Tn this Act ‘accident' includes, 
disablement arising out of and in 
the course of employment" 

has, according to our experience, encouraged some workmen 


to expect compensation for disabilities which are not 
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“enue” 


1 primarily caused, but merely become apparent, at work. 

2 This applies when the disability is associated with a 

3 physical exertion similar to activities commonly occurr- 
4 ing off the job. Furthermore, this misconception has 

5 been more firmly established by certain adjudications 


6 made since the clause was introduced. A specific example 


7 will serve to illustrate the point. 


8 A-@arpentercwhilel carrying toocdsaupla 
9 stairway, in June 1964, experienced a pain in his chest 
10 which was later diagnosed as a heart condition. It was 
11 considered a non-occupational disability by the attending 
12 physician. Sickness insurance benefits from a contribu- 
13 Gory plan were applied for and paid at $50 per week up to 
14 a total of $1057 over a period of 5 months even though 
15 the mine closed its regular operations at the end of 
16 August. In the meantime a claim was filed for compensa- 
tion. The Board's: décision, following consaddération by 
the Review Committee, is quoted below: 

"Following a complete investigation 

in connection with your claim. a 

complete review was made at high 

level and your claim has been 

allowed for the acute episode 

of your disability and this 

completes your entitlement 

under the Act" 

Compensation payments were made according] 
to the latter part of November 1964 and amounted to 
$1431, Insurance benefits were not refunded. Therefore 


the claimant received a total of almost $2500 over a 
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period of 5 months. In August 1965, some months after th 
announcement of the Board's new Appeal structure, the 
claimant's union appealed for an extension of benefits 
and a hearing before the Appeal Tribunal was held in 
October 1965. 

The union representative claimed that the 
workman's heart condition was caused on the job and that 
there was no pre-existing condition; this was supported 
by a statement signed by the attending physician as 
follows: 

-«-« (This is a quote from the transcript.) 

"This is to certify that the 

above was not treated before 

June of 1964 for chest pain 

or symptoms of heart disease 

nor has he complained of similar 

pain during the years he attended 

Che OY PC linie Sineeisudy sor tiese.” 

The company representative established, 
and the claimant admitted, extensive off the job work 
involving long hotrs, mainly delivery of eggs to house- 
holders in the community of Elliot Lake and surrounding 
mine townsites and occasionally moving furniture with 
his truck. This was during adverse winter conditions and 
after weekend work, This took place over a period of 6 
years previous to his disablement in June 1964. In 
addition he operated a farm with the help of his family 
and travelled back and forth weekends, a distance of 143 
miles each way. 


A member of the Appeal Tribunal pointed 
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iT 


out that the claim was allowed "for the acute episode" 
following a report on an examination by an "Independent 
Specialist" and further that "there was quite a good deal 
of head scratching before the claim was allowed at all... 
because there haven't been any real severe or extraordinaPry 
stress associates”. 
The company representative indicated "that 
the Board was most generous in its allowance of this 
Claim ... up until November 1964 and that no further 
payment should be made after that date". 
The Appeal Tribunal's decision reads in 
part as followad: 
"On consideration of all the 
evidence including the transcript, 
the Appeal Tribunal is of the 
opinion that no causal connection 
has been shown between the claimant's 
employment on or about June 1964, 
and the disability which becomes 
manifested at that date. 
The Appeal Tribunal,is of the 
opinion that this is not an 
allowable claim under the terms 
of the Act and, therefore, must 
reject the claim. However, in 
consideration of all the circum- 
stances, the Appeal Tribunal orders 
that no refund be demanded." 
This decision was deemed fair by the 


Company but it was appealed by the claimant and a hearing 
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was held in January 1966 before the Board. In spite of 
the workman's statement, supported by his attending 
physician, that there was no evidence of a pre-existing 
heart condition prior to his disability in June 1964, the 
Board's top officials, constituting the final stage of 
appeal, ruled that the claimant 

"has a pre-existing heart 

condition which was aggravated 

>>. June, 1964 during the course 

of his employment," 
and then extended compensation benefits. This example 
illustrates the dilemma in which the Board's staff is 
placed in endeavouring to interpret Clause (iii). This 
type of decision, or reversal of an earlier decision 
introduces a number of undesirable aspects, namely it: 
1. Does not comply with the Board's own 
interpretation of Clause (iii) as described by Mr. G.S. 
Black in the April 1966 issue of the Board's News 
Bulietin and quoted below, in that there was no sudden 
or unusual exertion. 

"Entitlement, however, under 

this Amendment requires that 

the disablement which a workman 

suffers must have some causal 

relationship with the work 

being performed, It is not 

sufficient that the disablement 

comes on during work; rather, 

there must be something about 


the work which can be considered 
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to have caused the disablement. 

The cause might be strenuous work, 

awkward position, unaccustomed 

strain or even a movement arising 

out of the work which is reasonable 

to consider may have caused the 

disablement." 

e. Casts a reflection on the judgement of 
the Claims Department, the Review Committee, and the 
Appeal Tribunal. 

3. Puts the attending physician in an 
untenable position in regard to doctor-patient relation- 
Ship because he had not indicated the disability as 
occupational. 

4, Undermines the accident prevention 
efforts of the employer and his staff and the majority of 
workmen who are sincerely endeavouring to prevent accidents. 
The occurrence of a compensable disability with no apparent 
reason destroys the motivation to work safely. How could 
a supervisor anticipate or prevent such a manifestation 
of disablement without knowledge of a pre-existing 
condition? 

5. Discourages employers from providing 
Suitable employment to workmen with inherent or pre- 
existing disabilities and seriously hampers rehabilita- 
tion of those injured on the: job. 

Employers, in cooperation with conscientious 
disabled workmen, have demonstrated their willingness to 
provide employment for them. This policy adds greatly 


to the productivity of the nation and should not be 
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discouraged by imposing on employers an unjust share of 
the cost of disablement not caused on the job. 

6. Increases the temptation for some 
workmen with inherent disabilities or disabilities 
suffered off the job to report them as having occurred at 
work, We submit: 

1. That Clause(iii) has introduced too 
much of a tendency for decisions to be influenced by 
Sympathy for a disabled workman rather than strictly by 
a causal relationship with his actual exertion when the 
disability was experienced, 

2, That Clause (iii) is unnecessary 
because causal relationship can be adequately established 
under Clauses (i). Now, in view of the discussion before 
the recess, I feel I should withdraw any reference to 
the next section there because it is a legal matter and 
vam note qualified. to speak on it. 

Therefore it is recommended : 

1. That Clause (iii) be eliminated or 
reworded to bring in the idea of an incident somewhat 
Similiar wo peLloren 

@, 4fhatbvthe! cost! of benef ives Tor disapit- 
ities of workmen not "arising out of and in the course 
of employment" be covered by social legislation. Such an 
arrangement probably would: 

1. Eliminate human tendency of adjudica- 
tors to stretch the benefit of doubt in favour of the 
injured workman into the realm of social security. 

2, Reduce temptation of some workmen to 


seek compensation for inherent disabilities from Board 
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funds. 

3. Alleviate the workload of the Board's 
staff, particularly those serving on Tribunal Appeal and 
Board hearings because many appeal cases appear to be on 
the borderline between occupational and non-occupational 
disapilic ies... 

4, Remove many of the frustrations 
experienced by management and supervisors in their effort 
tO prevent injuries and to rehabilitate and employ 
partially disabled workmen. 

5. Alleviate the embarrassing situations 
which the attending physicians find themselves when they, 
im borderline cases, find a disabllity to be of non= 
occupational origin but the workmen believes it to be 
occupational. 

THE COMMISSIONER : That is a very good 
and interesting gist of what the social legislation seems 
BO Buigcest. IG 18 pretty wide, IT tnink., 

MR. YOURT: That seems to be the area 
of our problem. 

THE COMMISSIONER: At least what you say 
is what has been achieved at the moment, a social relief 
rather than an insurance relief. 

MR. VOUT: Yessy 

THE COMMISSIONER : However, it is going 
to be compensated for. 

MR. YOURT: Yes. I must say our 
experience is much similar to International Nickel as to 
back cases. We have not brought this out, but our 


experience has been similar. There has been an increase 
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THE COMMISSIONER: Maybe Mr. Estey has 
some questions. 

MR. ESTEY: I think perhaps it is more 
convenient, Mr. Commissioner, to deal with the questions 
ab ,une same time., There is a fair amount of over= 
lapping in this one between what has been said and 
what Mr. Yourt is going. to say. 

THE COMMISSIONER: I suppose your company 
ifeacd member of vhe Mining Association? 

Mies OURTS . Very much so, .1 might add 
that my work in the last twenty-eight or twenty=nine 
years ali on health and safety, has been very closély 
related with the Association. Hor eight, years. 1 
worked with the Association. The next item then, 
Reporting an. Accident, | covered. this the other day., 
bute whiny ait should. be read in because 1f strictly 
relates to the reporting of an accident. 


Page 6, Reporting an Accident = Section 
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Prompt and accurate reporting of an injur 
or condition associated with a disability, is very 
essential to effective = and I would like to change 
my previous copy of the brief, treatment of an injury, 
investigation of an accident, prevention of further 
injuries and proper adjudication of claims. I felt 
this should go in, in view of some discussions we have 
had this morning. These objectives are seriously 
hampered if an accident is not reported before a work= 
man leaves the employer's premises. Here again, I 


would to elaborate somewhat in view of the discussion 
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this morning. We, in our Company, and many other 
companies, I might say most companies in the mining 
industry, are very deliberate in our instructions to 
the workmen to report all injuries, especially the 
puncture wounds that were mentioned this morning. 
Many of those cases, even if they appear minor, are 
sent for medical attention in order to prevent 
infection later. We feel we instruct the employees 
and we want those reported. We do not feel that 
there is any problem and too much work involved in 
this and these people are asked to report it and take 
time off and we send them out to the doctor if we feel 
that it is necessary and I would say I think we do 
that in most cases... Furthermore, permissiveness ,on 
the part of the Board towards late reporting facili-= 
tates the filing of claims for disabilities caused 
of f the job. 
Therefore it is recommended: 
1, That the following clauses in Section 
21 = (1) be more strictly enforced by the, Board 
“compensation...is not payable unless 
notice of accident is given as soon as 
practicable after the happening of it and 
before the workman has voluntarily left 
the employment in which he was injured". 
We feel that there is no hardship involve 
nere, that there is plenty of opportunity to report 
it promptly. 
2, Thatrsubsection (5),be veither,elimina 


ted or at least reworded so that it does not unduly 
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negate the pertinent clauses in subsection (1) quoted 
above. 

3. That statements made by the injured 
man, witnesses and all others concerned, immediately 
or within several days following an accident be given 
prime credence by the Board in all stages of adjudica- 
tion. This should be in preference to verbal and 
often dramatized versions of conditions surrounding 
an accident made from memory at appeal hearings some= 
times years later. And, as I said before, as I 
recall one at least back to 1957. 

THE COMMISSIONER: This is what you 
expect the Board to do, or what I would expect the 
Board to do, but there is little I can do to make 
them do it. I can maybe comment on this kind 'of 
thing and say this should be their approach and it 
MEeheo help? the- Board butrthateis*as-far as’ i%eould 
go on matters of that kind. 

MR.“ YOURTS on Wer feel’ that avharder Look 
should be®taken at’ claims- that"are not reported 
according to this first section, 

THE® COMMISSIONER: “I would*expect that. 

MR. YOURT: AS  That*a*timey L£inmitver 
three months be set for accepting appeals from Board 
decisions and that appeals be granted only after new 
evidence is presented to the Board. 

THE COMMISSIONER: On what ground do you 
make that suggestion? 

MRIMYOURTE eb Llteisrour opinion’ Trom*¢exper=— 


fence at hearings, particularly since the new structure 
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think 
was set up many of the workers/that here is 


another chance of getting many of these claims 


reversed, 


THE COMMISSIONER: Perhaps in view of 
the letters that now go out to claimants or those | 
whose claims have been adjudicated, this rule might | 
be satisfactory as long as it was not made to | 
apply to decisions that have been made prior to the 
present field structure being set up. 

Mhs. YOURTe Ttudseimtithattareatl tat we | 
have had some difficuities because the evidence given 
at a number of these hearings = and they can be checke 
in the transcripts = bear little or no relation to 
the facts recorded at the time of the accidents. 

THE COMMISSIONER: Well, unfortunately , 
ase Tarras. Lounderstand) it, it wasenot thelpracitice of 
they Boardupreviously - Mr. Kerr will be giving 
evidence and he, cam/tell ws ate LL amwrongot togt in 
their lettersof rejection or whatever it-was, 
state, "Well, you have this right of appeal". 

MR. YOURT: We feel that has invited, 
it is almost like a carrot before a donkey. 

THE COMMISSIONER: Now that you have it? 

MRLOXOURTeER esc 

THE COMMISSIONER: But on the other hand 
you have Mr. Justice McRuer sitting up here on Civil 
Rights and one thing and another and one thing in 
representations to him that bothers him are these 
dealings with administrative tribunals where there 


is no right of appeal to the court. Then they say 
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Terente, Ontario 
the right of the man to appeal within the tribunal 
must be made clear. These are the submissions that 
have been made to that body and, speaking for myself, 
there seems to be good substantial merit. Whether 
under those circumstances you need all those steps of 
appeal is another matter. But a man, it seems to me, 
is entitled to. have that information in view of the 
fact that many of them have not the advice. of 
union representatives, maybe they are just men with 
iittle education who don’t understand that they 
have that power to go on, particularly these foreigners, 
these newcomers to Canada, I should say. 

MR. YOURT:. You are speaking regarding 
the time limit in,this case, 

THE COMMISSIONER; I am speaking about 
the three. month time limit on appeal. Well, that 
is your submission, 

MR... YOURT: We are» thinking, of that in 
terms of some of the very old ones that most people 
have forgotten the exact conditions and it has been 
a. bit. of a problem. The others, regarding the new 
evidence, we feel that most of the essential evidence 
or important evidence is gathered immediately, partic- 
ularly at the time of an injury. 

THE COMMISSIONER: That certainly, it 
seems to me should be the primary consideration before 
the Board, that evidence that is close to the happen= 
ing is more valuable than evidence that is far removed. 

MR. YOURT: I would like to re-emphasize 


that in the transcripts of the hearings the recent 
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study has very little relation to what was recorded 
au the time of the day of injury. 

THE COMMISSIONER: I do not doubt that 
is true in many cases. 

MR. YOURT: Then, regarding the waiting 
period, The change from ‘working’ days to ‘calendar’ 
days has resulted in: 

1. Discrimination against workmen 
injured early in the week because they do not have the 
benefit of regular days off to qualify for compensa= 
tion. 

eo Lendency Tor attending physicians 
to inadvertently stretch periods, and admittedly 
stretch periods of disability over a week-end even if 
the workman was fit for work on a day when normally 
there is no work available. Consequently, many minor 
injuries occurring, say, on a Thursday have become 
compensable because the man could not return until 
Monday although disability lasted only one day. 

THE COMMISSIONER: Well, why does he 
have to stretch it to Monday when there is Thursday , 
Friday and Saturday? Does he have to report for work 
in order to be off work the fourth day? 

MR. YOURTs Yes, even=yes, we would 
like to see = and this apparently is not practical 
according to the medical people = we would like to 
seé if disability only lasted one day there is the 
return which we go by on the day he is ready whether 
it is a Saturday or Sunday to be fair to the people; 


otherwise, it is discrimination against the people 
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who are hurt on Monday. The medical people admitted 
that this is the tendency that when you ask the man 
wnen is he going to work he will say Monday and the 
date on his work slip will be that day even though 
he may be able to go to work on Saturday. 

THE COMMISSIONER: That is an abuse 
that occurs in some cases. Well, there is nothing 
to stop us making a regulation if we didn't approve 
of the change that had been made by the legislature 
but, as I have already pointed out, once these things 
become law and embodied in an Act, it is difficult 
to get them to change them back. 

Ma COU Ue oa Pa ak believe there ore 
other examples where working days are followed in 
the provinces. You mentioned this morning that you 
might use working hours instead of days. At the 
moment I see no objection to that. 

THE COMMISSIONER: Well, of course, it 
goes without saying then that you are also opposed to 
doing away with it entirely? 

MR. YOURT: We feel that it should not 
be less than three working days. We feel it shouid 
be working days and that at the moment this idea of 
hours we have not given full consideration but, in 
my experience, I do not see any problem in administering 
it and it would then become a matter of twenty-four 
and a fraction hours instead of two and a fraction 
sain and it would be compliance with the Act as it 
reads. 


Now, I would like to mention at this 
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this time that apart from the costs or the administra-= 
tion problem here, one of the main reasons why we 
want the waiting period maintained is that it is, you 
might say, one of the last vestiges of incentive 
to prevent accidents and that is what our main con-= 
cern is about, 

THE COMMISSIONER: I just want to follow 
your-arguinent on that. You say that it is of value 
in encouraging people to prevent accidents? 

MR. YOURT< Yes, the narrower you bring 
your waiting period, the easier it is to.get a claim 
allowed and I don’t know I am sure that this is the 
proper, way to put it, but it is to some extent a way 
of life to get compensation. It is easier all the 
time. 

THE COMMISSIONER: If the accident is 
not going to be very severe and only going to dis-= 
able Him Tor atday or two but he is going to lose a 
day or two's pay, he is going to be more careful in 
trying to avoid accidents. 

MR.“ YOURT?>" Thats right; what? was 
part=Of+ the workman’ s contribution in the earlier 
Act. The seven day period was more of a deterrent. 

We submit that days on which no work has 
been scheduled have no bearing on the purpose of the 
Workmen’s Compensation Act and therefore should not 
be part of the waiting period. 

It is recommended that the wording in 
Section 3 =-(1)(a) be changed to read: 


“does not disable the workman for a period 
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of at least three working days or 

possibly twenty-four working hours", 

We highly respect the abilities and 
integrity of the Board and members of its staff but 
believe that interpretation of the Act and especially 
fair adjudication of borderline claims is hampered 
by certain clauses which in effect, eonstitute social 
Legislation. 


THE COMMISSIONER: Any questions, Mr. 


Estey? 
Nive BOlEY: Yes. One or two. Mr, 
Commissioner. On that last point of your wai 


period, 1 Uake it. that. your submission, Mr. Yourc, 
is that without getting into whether it should be 
snHorver or longer than it now is, you think the 
waiting period should be measured in terms of the 
man's earning power and therefore it should be working 
days and not calendar days? 

MR. YOURT: Yes. 

MR. ESTEY: And, by working days, you 
Meance@ays on which, If all things ned been as before 
the accident, he would have worked? 

Mie. LOUK? ORLA te 

MR. ESTEY: And that he must be out of 
action for some wage producing period of time before 
he becomes eligible?’ 

MR. YOURT® Rigo. 

MR, ESTEY: So, if he is hurt on a Friday 
afternoon and he ordinarily could get back to work on 


Saturday morning, he would not be entitled to 
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1 compensation? 
9 ME oun ees ENO. 
3 MRa bole Ys And If ordinarily she could 
4 get back to work Sunday morning, he would not be 
5 entitled to compensation? | 
6 Mee gOURTe” Right. 
4 Mite, boot es en ob TaC het se mmon. aint tl 
8 he is unable to get back on three successive working 
| 
9 periods that he is entitled, thet is what you are 
| 
saying? 
ii ying | 
i MR, YOURT: That is right. | 
| 
p MR, ESTEY: I take it if that represents | 
13 an increase in the deductible period over what we 
i have now, that your, position ids), that., am principle, 
ees | 
. whether it 18 an umerease or mot., Lb should we | 
1 | 
t measured in terms of loss of income due to accident? | 
6 | 
MR, YOURT: Right. | 
iy 
MR, Holby: Then, this carpenter example | 
18 
you give bothers me a little bit. This man was 
19 
| 
carrying tools up the stairway and he had a heart | 
20 | 
. | 
attack, that is, the Ching an a nutshell. | 
28 
MR. YOURT: Right. 
22 
MR. ESTEY: I take it you are not saying 
23 
that because he suffered a heart attack which is just | 
24 | 
a medical condition that happened to occur on the job, | 
25 | 
that in ail cases wouldn't this entitle him to com-= ! 
26 | 
pensation? 
27 


MR. YOURT: Well, I believe the other 


interpretation is’ that if he had a pre-existing ¢on= 


dition and then like the case of, probably you might 
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fight 
1 say, the security guard who was called to /a fire 
2 and he was normally sitting at his desk and all at 
3 once he was called to fight a fire and he got a heart 
4 attack, that would be considered an aggravation. 
5 Meultucigy: « That 1s different , but. you 
6 are saying that if the carpenter was healthy, he 
compensation 
7 should get no/ under this circumstance? 
8 Mie YOURT: Tha 16 riche. 
9 Wn. Holey: But if he was healthy, he 
10 would get compensation? 
11 Mie YOURT: liam not sure I follow you 
12 there. | 
| 
13 MR. ESTEY: Well, if he had a pre- | 
14 existing heart condition, would that help him or 
15 hinder him in getting a pension or compensation? 
16 MR. YOURTs: In this case it. would have 
17 helped him, yes, if he had something more than usual. 
18 MR. ESTEY: I don't make myself clear. | 
19 Is it your position that the carpenter in yeur example 
20 should get compensation if the heart attack occurred | 
41 by reason of his pre-existing condition? 
| 
22 
| 
| 
| 
De | 
24 | 
25 | 
26 
27 : 
| 
28 | 
29 | 


30 


seal 


: = 
a 
te [fs bas xasbh etd ts ah cell ‘yLismron esw ak ons 
dtned4 @ fou of bas S4tt & Jitgt? of boliso aw od eon 
-nobdavataes as betsbiemos 9d bisow tend .ostts. 
yoy wud .dneretTib et dad? :YST@a AM | —_ 
on ,vdtison gsw retasqtTse add it — aniyse o16 
nol¢saneqmoa 
Poonstemuorto aldd tebe on tem biuode 


tents at dedT +THUOY .aM 


sd .ydtised acw sd th sud  :VaTea . AM 


tnoltsansamos tex bluow 

voy wolfot I ovua ton ms I STAHUOY «AM 
.otody 

~s1q 8 bed ad Tf ,[LoW i¥aTed a 

yo mtd oIend tsdt Sluow ,aolstbaos Sher gnitetxs 


Scot¢sensqmon yo notensq 6 guivdey at mid. sebaltd 


syed bluow tf o@so atds nt + TAUOY .AM 
_fauey asd? ssom gnidtomoa ban od th ,asy mid beqlerd 
itpolo tlseva oNem g'nob I <¢YRTeGN AM 
loLamaxe quoy nb tetasatso ond. add molitaoqg iwo0Y $f al 
| berivs.0 sosdis txused odd tt moldseneqmoo tea bluods 


fnolt!incs yeidetxe-stq aefd To noessr yd 


Nethercut € Young 534 


Tercnte, Ontario 


MRis YOURT s No, we feel that on climbing 
the stairs with tools he had full control of how much he 
carried and it was not an unusual condition of work. 

THE COMMISSIONER: ie ati to me that 
unless it was true that he had a pre-existing heart con- 
dition the occurrence itself would be sufficient. as in 
the other situation. It might be in the nature of his 
work, because of the strain involved or something of the 
sort, but, notwithstanding there was no pre-existing 
condition, he might be entitled to compensation. In this 
case you mentioned he,apparently, was doing all sorts of 
other things outside which might readily have brought on 
a heart condition. But. I, too, was puzzled whether in 
the end it was on the basis that the man succeeded in 
recovering, DUG. apparently you brought it in for differen 
purposes. 

MRw YOURT: It “bs more’ because’ a the 
awkward duties which caused the condition. 

MR. ESTEY: Il am not cléar on page two 
of your brief whether you say it is a factor in determin- 
ing his entitlement to compensation that he has or he 
has not a pre-existing condition. 

Rhee YOURE: Well, in this case it wasn't 
a factor to begin with. 

MR. ESTEY: Forget about this case. 

MR. YOURT: I am not sure I understand 
your question, I am sorry. 

MR. ESTEY: Ts it your complaint that the 
compensability is in some way influenced by whether or 


not the workman has a pre-existing heart condition? ¢ 
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MR sO YOURT My complaint, generally, is 
that the wording leaves too much -- 

MR. ESTEY: fvriLsn'’ >t clear? 

MR? “YOQURT That “le Frigate: -Thet 1s the 
main reason for bringing in the example. 

MRe ESTEY-: Also, and unrelated to that 
part of it, the doctor you referred to in the second 
line from the top -- 


MR. YOURT: What page, please? 


MR. ESTEY: Page two. The second sentenc 
says: 

"Tt was considered a non-ocecupational 

disability by the attending physician.” 


Did that physician attend as part of the 
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preogessi tleading wo “auclaim for compen sation 
called in just for the heart attack? 

Mine MOURT : I would have to check that. 
He was hospitalized by the attending doctor, and I believe 
the same doctor okayed his claim for non-occupational 
penefits. 

MR. ESTEY: That is under the Company's 
Sickness plan? 

MR. YOURE: Theateie Pie he. 

MR. ESTEY: But did that same doctor 
make out a report to the Board? 

MR, YOURT: T aminiot tsurel ebout ‘that iL 
would have to check that. 


MR. ESTEY: How would it get to the 
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doctor attended him later. 
| MR. ESTEY: For the Board? 

MR. YOURT: No, I think the man sought 
another doctor, but ZT could, establish that for you if. you 
wish. 

THE COMMISSIONER: Was any claim made for 
compensation at that time? 

MR. YOURT: No. 

THE COMMISSIONER: Only the claim against 
the insurance company? 

MR. YOURT: vee. 

THE COMMISSIONER: Would the. claim, for 
compensation against. the insurance company be affected i 
any way even if the man had claimed and recovered 
compensation from the Board? Was he entitled to both? 

MR..-LOURT : No, he is entitled only in 
the plan to non-occupational. 

THE COMMISSIONER: Only to non-occupational? 

MR.-YOURT : Yes. 

MR. ESTEY: L suppose’ that: plan has 
exclusions as to Workmen Compensation cases? 

MR: YOURT: It has; Dut Imethis case. it 
wasn't refunded. 

MR. ESTEY: I was curious as to how the 
report got to the Board. 

MR YOURT: I would be pleased to supply 
Ghat. 

MR. ESTEY: We don't have the name or 


the doctor. 


MRS -SOURT ; No. I intenttonally left it 
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out. 

MR. ESTEY: You will let us know that? 

MR. sYOQURT; Yes. 

THE COMMISSIONER: Is the company notifie 
of insurance claims that are paid? 

MR. YOURT: Yes. 

THE COMMISSIONER: So you would be aware 
OL LCF 

MR... YOURT: Yes. 

THE COMMISSIONER : That some doctor had 
certified it as non-compensable? 

MR. YOURT: On non-occupational benefits. 
I would have to look into that part of it. It was done 
through an insurance company, and I believe the personnel 
people have some notification of it. 

MR. ESTEY: It is part of this reject lon 
at the appeal level? 

Mie YOURT : Yess 

MR. ESTEY: But there was no refund? 

MRE... YOURT: That is right. 

MR. ESTEY: Have you seen that occur 
before? 

MRs, YOURT ; No. Well, not that I recall. 
This,+l4woulhd.says,1s.a more glaring example. 

THE COMMISSIONER: The Board may have no 
power to recover the money. 

RMR s» YOURT: Oh, yes, that is often done; 
and we might have been requested to help in that respect, 
to contact the man to make instalments to recover it. 


That is common practice. 
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THE COMMISSIONER: The Board might recove 
money that has been paid for some circumstances, perhaps 
compensation fund money, but can the Board recover or 
order insurance money under a separate contract to be 
refunded? 

MR. YOURT: No, the Board is not concerne 


4 


with the non-occupational part of it. 

MR. ESTEY: The tribunal is saying that 
they are not going to order the compensation payments 
refunded, and I am asking if that is done very often? 

THE COMMISSIONER: YOU sare Belerrming, \t.0 
on appeal where it has been washed out? 

MR. ESTEY: West 

MR YOURT: I would, venture the opinion 
that it is a matter of sympathy again, in this case. 

MR. ESTEY: hevininkys io, what is.all that 
I want to ask you. 

THE COMMISSIONER: Thank you. 

MR. sESTEY: The United Electrical Workerg. 

SUBMISSION OF 
UNITED ELECTRICAL, RADIO AND MACHINE WORKERS OF AMERICA 

MR. CARLESS: My name is Roy Carless, 
Shop Committee Member, Compensation Officer, United 
Electrical Workers. 

Mr. Commissioner, the question I would 
like to deal with is dealing with the definition of an 
accident, and in our brief I will read, starting from 
page three to seven: 

A more liberal interpretation and defini- 


tion of an accident than is presently provided. 
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1 Prior to April 1963 the Workmen's Compensa 


2 tion Act defined an accident as follows: 


2 'accident' includes a wilful and 

4 intentional act, not being the act 

5 of the workman, and a fortuitous 

6 even accasionediby a physical 

7 or natural cause. 

8 The interpretation placed by the Board on 


9] this definition was that something out of the ordinary, 
10 something of an unusual nature. must have happened in 
11 order that an injury be recognized and made compensable 
12) under the Act. 

13 To use a rather simple example, the 

14 following will illustrate the interpretation of the Act 


15] in the period up to April 1963: 


16 A workman was required to lift 
17 Cas Taine Liconl the Siibooer (6.1e 

18 cable ctor machining. © Bhnire he 

19 did many times in the course 

20 of his daily work. When lifting 
21 a particular casting, he suffered 
22 @ sharp pain in his back. He 

23 reported to the plant surgery, 
24 and gave the details of what had 
25 happened to the nurse. It was 
26 determined that he had suffered 
27 what is commonly referred to as 
28 arslippedywdise. A claim for 

29 compensation was made, which 


30 was later rejected by the Board 
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because “nothing unusual had happened". 

Another workman, under identically 

the same circumstances as the above, 

with the exception that he reported 

he had slipped on an ofl slick 

While Lifting the ¢«asting. His 

claim for compensation was approved. 

fhe “Lactihe: had slipped while: Lifting 

was “an unusual happening" under the 

interpretation. 

This) rigid interpretation resulted in 
numerous claim rejections on grounds which can only be 
described @s ca sheer technicality. Many injuries, arising 
out of and in the course of employment, were thus made 
non-compensable. 

Repeated and strong protests were made by 
workmen and their organizations against the injustice 
inherent “in ‘this: interpretation of the Act. In 1963 the 
Act was amended on definition of an accident to the 
following: 

"accident" includes, 

(i) a wilful and intentional 

act, not being the act of the 

workman, 

(ii) a chance event occasioned 

by a physical or natural cause, and 

(iter ) disablement arising out of 

and in the course of employment. 

The interpretation now placed on this 


definition is, we understand, less rigid than that which 
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prevailed previously, and that claims are being allowed 
based on establishing to the satisfaction of the Board a 
causal relationship between the employment and the injury, 
and not necessarily involving "an unusual happening". 

This is certainly a considerable improvement, and we welcame 
it as such. 

However, our experience satisfies us that 
the 1963 amendment to the Act, as interpreted by the Board, 
has not eliminated the basic problem which existed under 
the pre-amended Act. Claims are still being disallowed 
because there was an absence of an unusual happening 
where "causal relationship" is not established to the 
satisfaction of the Board. 

As an example we wish to quote the reply 
of the Workmen's Compensation Board to a recent claim 
made by a member of this union. We have omitted the name 
and the claim number, but will, of course, provide this 
information to the Commission, on this and other claims 
we may quote, if requested. The following is a letter 
from the Workmen's Compensation Board, dated June 24, 1966: 

"Your claim for chest disability 

has been carefully reviewed, having 

regard for the reports presently 

available. 

"V6u state that on May 29th, 1966 

you were bending over a tub at 

work, when your foot slipped and 
you fell forward. When this 


occurred you experienced discomfort 


in your chest and the matter was 
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reported to your employer's 

first aid department. Following 
this, you consulted Dr. 

for treatment. 

"According to your employer's 
report, you reported to their 
first aid department on May 19th, 
1966 complaining of chest pain 
which you stated had been present 
sineeethe previous odaye nAt that 
time you reported that you 
believed the discomfort was due 
Goctensionvand made no indication 
that this was the result of an 
accident -occurringeduring the 
course of your employment. After 
you consulted your doctor, you 
returned to work and advised your 
employer that the doctor had 
indicated that your chest 
discomfort was caused from heavy 
Lpigdne wat works’ pYou, dhdgnoet 
report to your employer that you 
had slipped on May 19th, and they 
are unable to confirm that this 
incident sdid.otcury 

"From reviewing the varied inform- 
ation which has been submitted 
regarding the cause of your 
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that proof of accident in the 
employment has been established. 
There were no witnesses to your 
alleged accident, and you are 
unable to confirm the incident 

wi ich byourdescribes riAccordinghy, 
your claim has been rejected as 
it has not been shown that the 
disability was the result of 
accident in the employment. 

"You are not entitled to receive 
compensation benefits nor will 
accounts for treatment of your 
diagnosed disability, be accepted.” 
Asideefrom the reference in thiscoletter ito 
mae Lopiniontrallegediysexpressed! by athe {cla imanteteaethe 
effect that he believed the chest discomfort was due to 


am 


tension, an opinion which should have no bearing whatsoever 

on théeoclaimy yorwthe Board's disposition thereof, the 

position taken by the Board in this case seems to have 

been governed by the absence of verification of an accident, 
i.é.chaving shipped, and therefore, establishing that 

something unusual had happened. 

Therefore, it would seem that the Board in 
this instance did not apply the interpretation which 
Article 1 (1) (iii) of the Act makes possible, namely the 
causal relationship of regular and relatively heavy 
lifting to the condition complained of, but rather relied 
on the more restrictive section, Article 1 (1) (ii) which 


Still demands that something unusual, i.e. a chance 
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event" must have happened. 

We quote the above as an example of rigid 
interpretation of an accident. It is by no means an 
isolated case. We have record of others of relatively 
recent date, and therefore must conclude that among the 
great number coming before the Board, more than a few claims 
are denied on the basis of the pre-1963 interpretation. 

It is our contention that the Act should be 
amended so that it is incapable of being interpreted as 
requiring the existence of an unusual happening in order 
to establish that an accident occurred. This would 
probably be accomplished by deletion from the Act of 
Bection 1 (11) of, Anticlerl« 

I. think I could qualify some of the things 
that I have said here, Sin. oodlsyouwswech (¢urnete page 11 
of the brief, this deals with the question in paragraph 
2 and it deals with the basis of being able to support 
the fact that angaceident nad occurred and this us in 
relation to eye witnesses. 

The Act to provide that claims shall not 
be denied solely on the grounds that there is insufficient 
evidence, or absence of eye witnesses. 

Claims are sometimes denied because of a 
lack of direct evidence which satisfies the Bard that the 
condition on which the workman makes his claim arose out 
of and in the course of employment. 

In other words, the Board is not prepared 
to accept the explanations of the workman and, in effect, 
deny claims based on a combination of circumstances which 


result, without conclusive proof, in an assumption that th 
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accident happened elsewhere than at the place of employ- 
ment. 
The arrival at such an assumption is clearly 
shown in a letter from the Board, dated January 13, 1966, 
to a claimant who had suffered a hernia condition: 
"Your claim has been carefully 
considered having regard for the 
complete evidence submitted. 
"Under the terms of the Workmen's 
Compensation Act, in order for a 
workman to have entitlement for 
disability benefits, it must be 
Shown that there was disablement 
by accident arising out of and 
during the course of employment. 
"Although you alleged that on 
December 1, 1965, you slipped 
while coming down a set of stairs 
and at the time felt as if you had 
strained a muscle in your groin, 
there were no witnesses to the 
accident. Complaint was made to 
your foreman on the same date, 
however, no history of industrial 
accident was related at the time. 
On December 3, 1965, report of your 
condition was made to your employer's 
First Aid Department and although 
you were aware at that time that 


you had a hernia condition, no 
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history of an industrial accident 

or unusual occurrence was reported. 

"In view of the above, your claim 

has been rejected as it has not 

been shown that the disability 

was Che resulit,of arpcident. in 

the employment." 

The rejection of this claim was confirmed 
following an explanation made by the workman on the requesjt 
of the Boarc. In a letter dated December 14, 1965, the 
workman informed the Board as follows: 

"In reply to your letter dated 

December 10, 1965. 

"On December 1, 1965 at approximately 

3.p.m. I slipped coming down a. set 

of stairs from a workmen's platform. 

AS Bhat time it. felt. as. if Thad 

strained a.,muscle in my groin. 

About one-half hour later I took 

severe pains in my groin and went 

into the Inspection Office and sat 
jowm. While there my superior 

IDSVe COLON WIOrTemaml 0. eubered 

the office and I explained to 

him what had happened. 

"T went home at five o'clock 

and it being Wednesday and no 

office hours for doctors, 1 

went to bed. Next morning I 


had very little pain so I went 
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to work. As the day passed, the 

pain returned, so that night I 

went to my family doctor. He 

informed me I had a hernia and 

that an operation was required. 

This I reported to the Personnel 

Office the next morning." 

It is clear from the above quoted letters 
that there were elements of doubt as a result of some 
conflict in the statements of the workman and the company. 
The question which arises in such a case is who should be 
given the benefit of any doubt -- the irjured workman whos 
livelihood is at stake, or the employer shits Ls naturally 
interested in keeping the accident rate down in his plant 
pecause of its effect on the rate of compensation cost 
which he is assessed. 

It is a very well established fact that 
many employers seek to reduce the cost impact through 
persuading injured workmen not to make a claim for compen- 
Sation, but to continue to draw full wages by remaining at 
work, even though they are not expected to produce much, 
io oenyoning at all, In our view, wherever this practice i 
discovered, the employer should be subject to severe 
penalty. 

Reference is made in the letter ol the 
Workmen's Compensation Board dated January 13, 1966, to 
the absence of eye witnesses, and in view of the conflict- 
ing statements of the claimant and the employer, we assume 
that the Board must have based the rejection primarily on 


this fact. 
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In our view this is entirely wrong and mogt 
unfair. Accidents do not wait for the presence of eye 
witnesses, and their absence should not have any bearing 
on the disposition of a compensation claim. 

In cases where there is a conflict of 
evidence,,ther determining,dactor»shoudds ) ine durt opinion, 
be that of whether the accident as described could have 
happened under the physical conditions of the place of 
employment. 

This would require that the onus of proof 
be on the Board to establish beyond reasonable doubt that 
ean ae€ecidenttdidihmottectcuraivin our,opinionsthe ActyY should 
be veryecleareand’specific’in this respect. wAt present 
the onus of proof is on the workman. 


And the other point we deal with is under 


1 1 


“Miscellaneous of Mpatere6cc lids iis gust, HRiefily?a 
couple of words. It is page 26, under "Miscellaneous". 

Compensation benefits should be paid from 
the first day of accident and disability. We understand 
that this is provided in the Compensation Acts of some 
provinces; 

Of course, we have heard that this is a 
fact in other provinces, and I don't think on this poin 


<~ 


alone that wutis should ve brouweht “Into O,vario, because 
other provinces have it. I think there is complete 
justification for the employees in Ontario to receive 


ig from the very Tirst day. 


I have completed my submissions, sir. 
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1 THE COMMISSIONER: I suppose there would 
2 be evidence in there involving hernia as well? 
3] MR. CARLESS: The point I am suggesting 
| is that sometimes where there is an absence of 


witnesses or where there doesn't seem to be someone 


| 
6 to support the question of the causal relationship | 
| therefore it becomes a basis of what is the integrity 
8 | Ofebhe workeriand ndnrour opiniion,uthat isenotral cood | 
a way always to arrive at a conclusion whether it is | 
401 an accident. It then becomes 2 question of whether 
14| youibelievechim or,whether: you don't ,cithis/ his 
al integrity that is involved and, at least, in my 
‘eI experience, that is not always the best way to deal | 
ss with it. ThepBoardthas usedathisiasythecform of | 
| eritertvongrbubrwe do net agreeswithoite | 
tel DHE aCOMMESSIONERS: Welilgedsnltythas | 
val what the Board is there for? : 
| MR. rCARLESS: They are there to rmake a | 
| decels bow; | 
™ | THE COMMISSIONER: And what you are | 
| saying is thatntbenonus tshoubdrberonuthbe Board} tthere | 
al should be some presumption in the worker's favour? | 
13) MR. CARLESS: Where there is a lack of | 


this type of evidence there should be, because in 
many shops workers work sometimes alone and this is | 
bad, whether they work where there is lack of presence | 
of other workers and I say myself in dealing with 

hundreds of claims and a worker in a shop where there 


are hundreds ‘of workers that in all the experience 


I have had, I can only say that I have maybe only seen) 
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1 one accident happen where I can say that I have seen 
4 it. Very few people are that close to it. | 
3 | MR. ESTEY: Mr. Carless, on this question ty 

| | 
4 | of waiting period, just to correct the record, some 
5| suggestion was made about other provinces having no | 
6! waiting period. Reference was made to British 
7 Columbia but, in fact, what happened in B.C. was that 
8) arver a long, long hearing of this kind, the Royal | 
9| Commission decided that it had not been shown that 
10 | there should be an abolition or reduction in the : 
11| working period. I presume you refer to the Alberta | 
12| Statute and Manitoba and the Maritimes? | 
13 MR. CARLESS: Yes. 
14 Mi. Eoley; iI wonder if you could help 
15 | us On two Or three things that are raised in your | 
16 | brier. iret of all, at the top “ef pece 5, .you rare | 
17 talking about the interpretation placed upon the Act 
13 | by the Board, by reason of some decision which you | 
19 later referred to and in the third line from the top 
90 | of the page you say: | 
91 | "Apparently the Board require that it be | 
sa established to their satisfaction that | 
23 | there be @ casual relationship between 
| the employee and the injury". | 
a Bo you see the part I am referring voz 
5 | MR. CARLESS: Yes. | 
a MR, ESTEY: I take it that your position | 
28 is that the Board should not take that as a prerequisite 
29 to entitlement to compensation, is that right? | 
30 | MR. CARLESS: That is right. : 
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MR. ESTEY: In your view, the causal 


1 
D relationship is not an element in establishing 
3 their entitlement to. benefit? 
4 MR. CARLES S: - [hat 16 to say to use that 
5 fully, because many workers are not in the position 
6 to be able to prove.that. 
, MR. ESTEY: Of being unable to prove 
that? 
8]) 
9 MR. CARLESS;: Sometimes they are unable 
10 tO prove that,-through the,very fact of lack of 
wi supporting evidence. 
a MR. ESTEY: Lack,of ,outside evidence? 
| 
MR, »eGARLESS iy. Yes... 
13 |) 
Mig poohE Ye elt athey can't show their 
14 
causal relationship, they..now_fail.and you say —-that 
15:/p 
shouldn't always be the case? 
16 |) 
MR. CARLESS: With a lack of eye-witnessles 
17 
Lo establish a case. 
18 
MR. ESTEY: I.want to deal with them at 
19 
ene time Af J. could, 1 am peading your pege 5 anc 
20 
Enen outting the.opposite case to you tosfind out if 
21 
what you are saying is that if you can't show a causal 
22 
relationship that you don't get compensation, that i 
2343 
what you are saying the Board's,position is? 


MR, CARLESS: Well ,.gir, LL .have tried ¢ 
qualify that later on.Wnere the causal relationship 
has been not brought into bearing is where the fact 
is for the specific. typeof claim, that, we.are talkin 
about. We don't say here, sir, that all claims are 


tndged in this amanner, fars,from if. We,»dom t say that 
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at all, we don't make a blanket statement. 

MR. ESTEYs: I understand you are not 
Ssovane, Unat. »+foam trying to findsout If syou. think 
that that causal relationship should not be put as a 
test. 

May CABLE SS< Well. that is part.of our 
submission, sir, we only have a suggestione AS far 
as we are “concerned Jf is a.suegestion: that that be 
removed-from te delinitionm or ~n eccident. 

WR Boley<* That ts.4]). 1 am-asking you. 
I wanted to know if that was your suggestion. 

MR. wCARLE SS: . That is our suggestion. 

MR .HSTHY:. Then 1 wonder if. sou. could 
tell us so we might.,look further into it, whether the 
letter, which you, set. out_at the bottom, of pace .5 was 


a disposition by.one of the appeal levels. Do you 


know whether that was a disposition by an appeal level, 


the Review Committee or the Appeal Tribunal? 

MR. CARLESS: I would think that it from 
Che reading of it = now, 1 can't. say this for sure, 
this arose Dromsthe marilonal, Or 2c. note rom. our. 
own local.ourself, but if you wish to, know thats lywaill 
Pind. that soup forsyOuUreand out at onthe mecord Tor 
you, but it would appear to me that this would be a 


type of letter that sometimes workmen are receiving 


maybe on the first basis, maybe rejected by the Claims 


Officer because I think if the whole letter was going 
to be quoted, I think there would have been some 


indication that this was a rejection by a Review 


Committee. I think we would have put this in. I will 
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creck 1 for you. 

MRs Boley: All right, that will be 
all right. I°*think™you"are probably right Over on 
page 7, you suggest, you make a suggestion that the 
interest of the applicant workman might be better 
served if subsection (2) were removed from the 
definition iof “ar accident. 

MR. CARLESS: Yes, 

MR Golkys Tam just troubled there a 
ITttle ‘bit’ by that’,’-as to how that would help “you. 
The Act Says: "Accident includes » wilful and 
intentional acts;and"disablement arising, but it 


1 
would not include a chance event occasioned by a 


physical or natural cause", so haven't you subtracted 
something from the workman’s rights if you carry 
out the suggestion you make on page 7? 

MA. CARERS: “Well, 2 don’t think so. 
Then an accident would be something that arose out 
of employment. That has helped in some cases but 


MO ah ale ceases. 


Hee EOTEY> > Youe’take one "or the things 
that could have been an accident was the problem 
of really whether you should have been doing that. 

MR. CARLESS: The way we look at it then | 
that that would have been much broader, an accident 
arising out of “it “would have’ put ‘a°-much broader 
interpretation on it but this is only a suggestion. 

MEY BSTEY:” "Then? again, “om page li; I 
wonder if you can tell us whether the letter dated 


the 13th of January, E966 Is"an initial "rejection. 


xodded sd netting nonltaage edd to dee 
msds prea beta ot (Sy ae Liooaane tt bevise | 
 |dnebtesr ms To nottintish 

~ ,e@a¥ YaRatAA0., AM — 

& steno Hefddon? tout me f :¥erea AM ” 
iuoy gfed bivow Jan? Wid ae an ,JsHd vd gtd siveil 
bay <wkiiw | eabylont Jnebtsos" “ays TOA on 

$k gud -antelrs Indmetdes LN" basydos fenoltsnssat 

8 vd benotessso dneve" gonarto s ‘obutont gon biuow 
Hedsaxddue yoy t'neavan o8 NSH ie Istuden to Isohaydgq 
wise uov If etdntn 2!namitow etd mott gitdtemog 

| ') oNsq Ao aor yoy mOftesyyue oft tyo 


,08 ANAT J'nob TI , Liew \bemaxo AM 


| tuo 92098 ssct grittteanice sd biuow tnesbtoos ns nedT 
4 gud e989 amoz al beqisd est sariT tremyolame to 
| | oeeeaso Ifa at son 
| santad said to sno sis? wvoY <s¥ated .AM 

: mefdorq oft siw tasbiess os need svsd bliuoo tends 
. »o8n2" antob toad evsd stn Woy tedtedw yflset to 


-radd ti 26 dool sw ven orl - -B8B8RTHAD AM “ 


tusbioos mp ;rshse1d dovm noed sved bhluow gsdJ Ish? 
"sbso1d Houm a giq Sved Slyow gl to duo antealis 
hotseeqnue & ytno at atdt gud tL ae nottgsarqretat 
5 a we ean fo .9isgs .nedt <YaTed JAM 
beseb tottel ods tedtedw eu {f93 apo Woy TE xebnow 


sMobiostot isidrat ha et BORE tetas to AYEL ony 


. 
7 7 


Terente, Ontario 


Nethercut & Young 

554 

it..Wwould.seem.that.it,is again,.but,1.wouldalike: to 
know that. 

MR. CARLESS: I can have that confirmed. 
Right now it seems to be that type of letter. 

MR. ESTEY: And then the next letter is 
Dact.oF Lheysanersequence,.. 1s.i1b?..Noo itncanltene, 

Mikey CARLESS. Ituis obvicous.it 1s @ first 
rejection because the letter here of the workman in 
the middle of page. l2 is the answer to this. ones 1 
Still think that«thissis.a Claims Officer’s reject. 

MRe ESTEY:,. So that. we.can examine this 
further,.could you,let.us know the: file, numberof 
this transaction,» Jihave.a question whichsyou are 
certainly not going to be able to answer but which | 
is,.relevant .to.the problem and that is,,did.the 
medical evidence which was before the Board include 
any description by sthe <doctonr.as,to,the probable 
cause of the hernia and you can answer that from 
this etter... wonder, therefore, iiwouawould Let 
us know what the file number is. 

MB... CARLESS* .nighte, Wouldisy Oueli ke 
the file number on the other onesor any of the ones 
we have mentioned? 

MR. BSTEY: Yes, «lt syiou have no Gi Se raen, 

MR. CARLESS: Right. | 

THE COMMISSIONER: There was a time when 
all hernia applications were refused. 


MR. CARLESS: I know they are pretty 
adifficult even to establish now. 


THE GOMMESSTONER: I know there was a 
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oe 


serious medical argument as to whether it could be 
caused by employment. 

MR. ESTEY: Finally, you deal with this 
question of witnesses which you wanted to discuss 
earlier andi said I would come to,i2G and I have now 
arrived at ives It.Curns upson page 13. the third 
paragraph from the bottom, where you say: 

"Absence of witnesses should not have any 

bearing on the disposition of a compen- 

sataom claim". 


I take it that may be an over=-statement 


arsine Out, OF enthusiasm, 1 don’t. suppose you really 


mean that, the fact that one claim is supported by a 
large, group of witnesses and another claim has no 
witnesses at.all that_they really are on, the same 
basis.7 

MR; CARLESS: Except, sir, on the 
question of an accident occurring to a worker and, 
basically, each, one of these cases ther we haves he 
Wass NOrsin, the vwalCinioy., there was no one Toere. | Ne 
could have maybe told somebody afterwards, but there 
was no one there really at hand, then the question of 
imteprity comes in, 

Me. Dorey Wet me take it down. 0.0. 4 
narrower point. I think what you are really saying, 
but I want to make sure we get your proposal, is that 
the absence of a witness should.not be fatal to the 
Claim. 

Mele CARBO? jai. Js seit. 


MR. ESTEY: That is all you are saying? 
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Mis CARESS: That is rient, 

MR, BSthy: -hat 20 2s possible that a 
claim could be honoured if there were no witnesses at 
all, and now you say that in the administration end 
of the Act that is really not possible? 

Mie CARLESS: Not in every case, nov. in 
every claim. Each one stands on its own merits and 
there are claims that have been rejected. 

Mi, Boley: Dealing with this question 
of onus of proof, the way that your brief might be 
read would indicate that you have an adversary system 
with the claimant on one side and the Board with the 
money on the other side and the onus on the Board to 
say that they should not give the money over to the 
workmen. I don't suppose you really want us to 
construe 1t an that fashion? | 

MR. CARLESS: No, we quite realize that 
this would take in a real change in principle in the 
Act because it is a fact now that the onus to prove 
an accident really falls upon the injured worker. 
There is no denying that. 

MR. BSTHY: You are saying. that is wrong? 

MR. CARLESS: In many cases, I think 
that it is because I think in those type of cases 
where it has become quite unclear and then it becomes 
a question of well, did it happen, could it happen. 
That is the question, because if they can't support 
it then you have to say to yourself, did it really 
happen or could it really have happened, and we say 


in those cases that the Board should be in a position 
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to rule on that when one had an accident the onus 
should then be upon the Board that an accident did 
Hoy OCCUl. -listhose cases, 10 is for the, Board. to 
offer some proof that an accident had not occurred 
at all, rather than say to the workman, "You prove 
that you have been injured under certain circumstances" 
MR. ESOTEY:: Youvstart, 2 suppose, with 
the common proposition that there should not be an 
automatic payment as soon as the claim is filed, you 
are not suggesting in this brief or now that there 
should be any -auvomatic recognition. of 4a ¢laim, Lf 
that ts Une case, then what you are saying is) thar 
there should be some initial proof by the applicant 


and after that somebody should have to disprove what 


he says. 
MRe GARLESS: Basically, ves. 
MR. BOTEY: That is what you are saying? 
MR. CARLESS: Yes. 
MR ESTHY:« Thank? you very much; Mrc 
Carless, 


MR. CARLESS: Thank you very much. 
THE COMMISSIONER: Thank you. 
Gentlemen, we will adjourn until ten 


o'clock tomorrow morning. 


~--At 4:35 P.M., the hearing adjourned until 
ten A.M. on Thursday, September 29th, 1966. 
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Report Upon The Workmen's Compensation 
Act. 
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McGillivray, Commissioner, at Room 
200, 67 Richmond Street West, 
Yoronto, Ontario, en Thursday , 
29th of September, 1966. 
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1 -—~ At 10:00 a.m. the Hearing commenced, 
9 Mr BOL eae Mr. Chairman, we have gone 


3 through the list of briefs submitted by people who are 


4 present during the hearings on this second topic. However, 
5 it» has: been indicated to me that prior to reading in the 

6 balance of the briefs of those who aren't here on this 

7 topic of claims adjudication that some may wish to have 

8 a word because of topics or sub=topics which gose after 

9 they appeared before the Commission, one of whom is Mr. 

10 Kennedy of the Mine, Mill and Smelter Worker's Union, 

11 With your permission, Mr. Kennedy would like to address 

12 himself briefly to some matters which were raised by Mr. 


13 Osler and perhaps others, 


THE COMMISSIONER: What is the best time 


14 
15 EG dO, bt.%, .<kasuess» this would beckhe .kWestetimes 
16 MRe KENNEDY 2» Mry Chairman, E«showbd 


Gniank Mra BRstey and yourself for permiteine ane to come 
back... Howevyer,..up..untd Ls»the present .time sie saas Deen 
rather difficult to study all the briefs. because some of 
them just.came in in, thescourse of, this, sessiom andfit 
was impossible -- 

THE COMMISSIONER: The International 
Nickel one was late because of other difficulties. 

MR. KENNEDY: I trust: that this wits mor 
be necessary from here on in, as all the briefs, I believe, 
should be presented by now. 

However, there are a couple of matters I 
would like to address myself to and I sincerely hope tha 
I might be of some assistance to the Commission in raising 


some questions that are perhaps the other side of the 
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-Oin to positions which would bear on the waiting period. 
First of all, it has been suggested that 
the waiting period might be calculated in terms of workin 
hours rather than days or that it might be the working 
days rather than the present provision. Now, if we take 
tae guestion of working hours I want to point out to the 
Commission that this would be more inequitable than the 
present system. For example, in the industry with which 
T am most concerned, the mining industry, they have what 
we call a continuous shift operation and it would’ be 
possible for two men to be injured in the same accident 
and one would have his qualifying time in in 48 hours and 
the other would not have his qualifying time in for 5 day 
For example, in our industry a man might work on Saturday 
fe could be dnjured in the last’ 5 minutes of the shift 
on Saturday. Then, he is scheduled to come back to work 
on Sunday morning. He goes home at 4:00 o'clock and 
because of a shift change in the continuous operation 
would come back to work at midnight of the same day. 
Therefore, he would have two shifts in in one 24 hour 
period. Then, his third shift would be on the Monday. 
The other man, who may be injured in the 
same accident at quitting time on Saturday, Sunday and 
Monday may be his regular days off. Therefore, his 
waiting period would not start until Tuesday and then 
it would be Tuesday, Wednesday and Thursday. So the one 
man would qualify on Monday and the other would not 
Qualify until Thursday because of the nature of the 
injury and the type of shifts that may be worked and, 


of course, the same thing would apply if it were based on 
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1|| three working days. It seems to me that the most equit- 
2 able provision that could be to make it equal for every- 


3 body would be if it were reduced to at least a one day 


4 waiting period and then these inequities would not arise, 
5 the ones that perhaps exist now and the ones that may 


6 exist under the submissions that have been made. 


7 Nows linsrespect of back injuries, we heard 
8 considerable yesterday on the question of the fact that 

9 there should be some causal incident, that something 

10 should happen in order to demonstrate that an injury did 
11 SteuroodIn thesnining. industryaitsisecsubmittedvey all 

12 coneerned that it is a very strenuous industry as well 

13 aS a hazardous industry and we heard evidence yesterday 


14 that the very nature of the industry itself, the nature 


15 of the work, could He’ the cause of or could trigger 

16 something in the nature of a back injury. 

17 itis a well known:fact that in this 

18 industry the machinery which a miner is required to work 


19 with, while it is true that because of technological 

20 advances and new machinery that some of the machinery is 
21 eas ler to harrdle, Gis llenter, but it is. not too long 
22 ago in the mining industry that the machine which a miner 
23 would work with underground could be 160, 175 or 190 

24 pounds and that man would be required to lift that, 

25 sometimes above his head. No matter how much technologic 


26 advance there is, if you get a 14 by 12 piece of B.C. fir 


27 16 or’ ide feet dong, no technological advance is going to 
28 meke that. plecé of timber“Llighter: This is the kind of 
material that our people work with, very often, in very 


cramped quarter where they just can't have room or perforp 
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1 all the action,.as they should do by having their back 

2 straight and their knees bent for lifting and the advice 
3 that is given by posters. from the Board and from the 

4 companies , 

5 So. the very nature of «the industry.itesel sr, 
6 in qour -humble, submission, actually wears a man out. It 

7| should be remembered that in the industry, as was submit- 
8 Led, yesterday ».wthe industry, itself can. contribute to that 
9 but I think it should, be remembered also, Mr. Commissioney, 
#6) that in this industry :- and,it, was testified to by Mr. 

11 zirdwood - a man must undergo a rather strict medical 

12 examination, before he,.is-allowed to enter the industry. 
13 That is by company doctors or by a doctor where the man 


14 Ls. meferred, 1.0 by, the -conparny.. 


15 In addition to that the man must undergo 
16 tray examination and medical examination by statute that 


4 


17 this, ts..2, pequirement before.a man enters the industry 

18 aruWwadle ou wilh notefind.it.in writing anywhere, i.is 
19 also a fact that many, many employers have rules and 

20 prastices of their own that a man must be a certain 

21 weight before he can get into the industry and he must 

22 be under a certain age or he can't get into the industry. 
23 Soy wt esaueie weds Ups ite ae Lathan sate 


24 to say that only the cream of the crop, from a physical 


25 standpoint, are allowed to enter this industry. If, on 
26 examination, a man has a chest type which wold be 

27 susceptible to silicosis, or other industrial diseases, 
28 then he is. advised that he should not enter this industry 
29 and I believe the same thing is true for any man who may 


have any kind of deformity or any structure that would 
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make him susceptible to back injury. 

When yourhave: these’ condi lonsa thas, 
because of the nature of the industry only certain people 
can get into it and this based primarily on the physical 
Standards, then we have always submitted, Mr. Commissione#, 
and I do so now, that these should be recognized or 1 
would say that they would fit into the question of an 
industrial disease that meets the requirements of the 
Act for silicosis and other industrial diseases. 

I submit that a man who works in heavy 
industry -) there maybe other industries but Iam only 
talking for the mining industry at the moment ~ because 
of the very nature of the work a man's back and other 
organs wear out much, much quicker than they would in 
many other types of work. I submit it would be just 
like a door swinging on a hinge. If that door swings 
long enough onsthat hinge the hinge is going to wear out 
and the moment that it wears out I don't think the door 
has to be swinging when that door might fall. The very 
pressiive: 11 lssunder may be the very reason: format:. 

1 don't know how you can recommend, Mx. 
rommissioner, but I would humbly submit that in this 
industry, even if a man did have that first spasm of 
back trouble at home, he is as much a victim of the 
industry.esr ifo dit hadehappened in @ stope; a raLse, or 
any other place underground because of the very nature 
of the industry. I feel that I had to make these points, 
Mr. Chairman, because it may be in some industries that 
the work is light, that it would be more or less a 


natural cause. We feel very strongly that in our indust 
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the very nature of the industry itself wears a man's back 
out much quicker and, in fact, if it were possible when 
the man has to meet these rigid medical examinations, has 
to undergo annual examinations, Xray and physical, that 

in these cases it is just as much the nature of the 
industry even if the thing happens at home. I don't know 
how you are going to do it but we feel he should be 
eompensated for that just as well. 

THE COMMISSTONER : Of course the difficul- 
ty in these things is that these things happen to people 
who don't work and they happen to people who don't do any 
heavy work at all. 

MR, KENNEDY: That is true but they don't 
have to undergo physical examinations before they can do 
that work, Mr. Commissioner. 

THE COMMISSIONER: All I was thinking was 
a certain percentage of those would have had back injury 
anyway, probably. I understand all you say, that you 
can't separate them because the nature of their work is 
such that it induces this. That is what. I was asking 
yesterday 


MR. ESTEY: I wonder if Mr. Kennedy, whil 


he is here, might help us on two things. One is that 
somebody yesterday, the United Electrical Workers, of 
course their workers would not do the physical work you 
are talking about that your members do. He thought it 
would be helpful to remove from the definition of "accident" 
that kind of accident which is described as a chance 


event occasioned by physical or natural cause. It would 


seem to me that would not be your submission. 
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MR, KENNEDY: Noy wgothings mentioned 
that in my opening remarks the other day: I am making 
no Suggestion of any change in the present provisions. 

MR. ESTEY: Certainly you would not want 
to cut down on the definition. 

MR. KENNEDY: Thatider righty 

MR, ESTEY: The other question which I 
would like to ask if you have any comments on is this: 

We have heard some statistics which are not complete. I 
hope the Board will have much further statistics when we 
get into it. Do you have any explanation for the figures 
we heard which indicate a rather sharp increase in the 
number of these back elaims, both being made and being 
approved? Obviously you cannot say much about why they 
arel being approved,rbutel am justcwondering if, from 

FoOuUrt expersenceolinesvhesmining experwie noe, oat yourmmave any 
explanation as to why there should be a change in pattern 
for claims of thas kindsof: injurye 

MR, KENNEDY: I believe { have, Mr. 
Commissioner. -Of course, this is my opinion, but it is 
based on experience. I believe that one of the reasons 
for the upsurge in back injuries is because of the 
nature of the industry and that if we go back to, let us 
say 1940 to 1945, this was the period in which the Trade 
Union movement became active and organized most of 
industry in the country. Since that time, industry 
generally, and workers in the industry generally, had 
been protected by seniority provisions in collective 
agreements. Therefore, because of this, the age in the 


industry has, I believe, increased. I do not think it is 
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any secret that prior to this you would never find a man 
over 45 being hired, and very often when men reached 
that age, they were no longer any use to the industry and 
were let go. So, in prior years until the workers had 
some protection, when-back injuries and these matters 
began to affect them, he was no longer in the industry. 
He had no employer and therefore could make no claims on 
the Workmen's Compensation Board. I submit that is one 
reason. I have no statistics but it would seem to me 
to be a logical explanation. 

THE COMMISSIONER That is over the perio 
from 1940 to 1945? 

MR, KENNEDY: Ye su 

THE COMMISSIONER : Some. .of these figures 
that were rather striking that were given to us yesterday 
are from 1963 to 1965 and - there seems to be almost a 
doubling of Gladmeeler backs injuries. 

MR. KENNEDY: L would say this y Mi. 
Commissioner, that a man in 1940 who was then 25 or 30 
years old is now 50 to 55 and the seniority provisions 
of the agreement keep him on the job where otherwise he 
might have been gone. I think for the next few years 
these are not going to»decrease, These cases are going 
bo .increase,. 

MR. ESTEY: Thank you very much, Mr. 
Kennedy 

Yesterday I called the United Steel 
Workers and they had nobody present. I do not recognize 
anyone here from the United Steel Workers today. 


Unless somebody else has some remarks they 


; 7, . 7 
er ets pee ye 
befoees cow netw acetic yer Der gated eh vm 
: - 
a — : . . 


lowe “nteubat add oo-eey Yow sagnol om-etew yedt cage wads 


a 
bet svodzow ed? Lites evsey welt nt 08 .og vel stew 
are 
eqedten seed? bes aeftubat dosd medw) ,nolsoesotq°smoe 


Wasexbat efit nt wegn0l on esw ad. ymond toetts of as; 
ne aistite on salsm BL uoo srolesents bas agyolqme on bed on 
ode ei todd tmdve T bse mote sensqmaD a! nemitoWendy 
em ot meee biwow 72 stud aotteltate on-svad I :nceset | 
.noltenalqxa Laobgof 8 $d o@ 

iusq edt uavo el JerT AaMOLa2LMMOS SRT 
ealer ov O4@L mort 

aoy ‘YQRMMSS LM 

gonugtt ssemt to emc€  sAEMOLREIMMOD BHT 
yebuedesy eat OF novig otew ted gotdiase roddsn stew tant 


« teomle ad of emeoe auend bnew 200L of EORL mot? ote 


,aM ,etdd yee bluow J + ¥YQRSMMSA «,. AM 


=e 


) 
| 
seliuehal voad wot antalo to gabidseb 
. 


OF w €S nerd esw orfw gues O2 sam # 38d? ,retotsstamas 
sfolbaivera ¢divolnes ot bos 32 of O¢ woo ial 5io etssy 
’ 


oi saiwretsio eterw dot, ett ao min qeeet tremesigs sd7 To 


sTesy wo? Jxan add tot Matd? P  senog nsed evar trigtm — 


ncios exe saceo s6sriT ,sesetseb of gniog von a8 esanit 
“ sesetsnt of 
tM ~dowm yrev voy aren? eY¥aTed fim 

. ybenne? 

[eed bevtaW ads bellu I -¢gebveteeY | | 
ssimcdor gon of L, .tnees1q ybodem bad ysdt bas axel | 
gebod antettoW Iset8 settal odd worl oternsnoyae 
youd @ifireme amor aan seals yhodsmoe ageing .)) . 7 ; 


So ia 


Nethercut &é You ng 


Torente, Ontario 


567 


would care to make on the subjects which have come to 
light thus far, we will proceed, Mr. Commissioner, to 
read into the record. those parts of the briefs relating 
to Item B in our notice of the 14th of September which 
have not been discussed by representatives of the 
industries, in, .question,,..The first one -is that of the 
Automotive Transport Association. They deal with waiting 
period and. other things at. page 10. Mr. Guthrie will 
read that. 

MR. GUTHRIE: The item is number three on 


page 10 of the Automotive Transport brief, Mr. Commission+ 


The Workmen's Compensation Act, in Section 
3 {1) (a). provides as follows: 
"Where in any employment in which 
this part. applies, personal injury 
amisine out! of and in) theacourse of 
the employment is caused to a workman, 
his employer. is liable to provide or 
to pay compensation in the manner 
and to the extent hereinafter 
mentioned, except where the injury, 
(a) does not disable the workman 
for a period of at least 
three calendar days from 
earning full wages at the 
work at which he was employed; 
The use of the words, "from earning full wages at the 
work at which he was employed" supports the view, 


expressed above, that the purpose of the act is to 
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prevent hardship from loss of earnings occasioned by 
industrial accidents. This view is in conflict with the 
use of calendar days rather than working days in deter- 
mining entitlement to benefit. In our respectful sub- 
mission, this Section of the Act should be amended to 
substitute the words "working days" for the words 
"calendar days" to provide consistency and fairness in 
accordance with the general principles of the Legislation 
This amendment would have the effect of reducing, in some 
small measure, the costs to employers of Workmen's Com- 
pensation and would prevent many claims that are picayune 
in nature. 

I think that is all -- perhaps the comment 
at Item 5 on page 12 may be relevant to claims adjudication, 
Mr. Commissioner. It reads as follows: 

The comments made above with respect to 
continuing review of partial and total disability cases 
also apply to all claims made against the Workmen's 
Compensation Fund. The vigilance of the investigatory 
staff should be maintained and increased. Recent 
statistics show that a comparatively small number of 
persons are involved in a large proportion of all accid- 
ents. The suggestion is made that efforts by the 
Workmen's Compensation Board to identify such "accident 
prone" persons be continued, and that such persons be 
referred for appropriate phychological and psychiatric 
treatment. Employers should be informed of these 
situations. 

Thenthe brief of the Ontario Legislative 


Committee, International Railway Brotherhoods. 
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Beginning on page two of the brief, under 
the heading "Waiting period": 

We recommend that Section 3 subsection 1 (a 
be amended to read as follows: 

"If thejjury does not Bends the workman 

longer than the day of the accident no 

compensation other than medical aid shall 

be paid, but if injury disables the 

workman longer than the day of the 

accident, compensation shall be payable 

from and including the day following 

the accident". 
This proposed amendment of the waiting period to-one day 
is in the line with the Workmen's Compensation Acts now 
in effect in Alberta, Manitoba, Newfoundland, Prince 
Edward Island and Saskatchewan. At present when an 
employee is injured causing disablement for three days o 
less the workman is entitled to medical treatment but 
without compensation. When the cise lament ne. fOr our 
days or more Workmen's Compensation benefits are availab 
GO the claimant. (1 question that, Mr. Commissioner. ) 
Since the purpose of the Act is to compensate the injure 
workman for loss of earnings, we contend there is no val 
reason why the injured workman should wait longer than 
one day to qualify for compensation. Under the proposed 
amendment compensation will not be payable for disabilit 
paat lasts for one day. However, if disability lasts 
for a longer period, compensation shall be paid from and 
including the date after the accident. During the recen 
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the Inquiry of the British Columbia Workmen's Compensatio 
Act, Mr., od: gler,. counsel for the Board, stated: 
"The position of the Workmen's 
Compensation Board is that careful 
consideration be given to the 
elimination of the waiting 
period to eiiminate the present 
period-of three days so that 
administratively the work would 
be made easier for the Board and 


b 
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no. more costly in the opinion 


DG. the, Board...’ 


We are of the opinion that this proposed 
amendment would not be an adminstrative probiem and 
would speed up the handling of claims by avoiding many 
inguiries and thus would reduce overall costs. 

THE COMMISSIONER: I do not. see how it 
wouid reduce inquiries. Inquiries would probably have to 
be made anyway. 

MR. GUTHRIE: Yes, I cannot see that 
either, Mr. Commisstioeres I think the, brief is. in,error: 
It stated that disablement for four days or more brings 
benefits, on the previous page. I hope we will. hear 
from the Board in this province as to its views on that 
point.. 

MR, BOTEY: Mr. Commissioner, we have a 
problem here in connection with the Motor Vehicle 
Manufacturer's Association brief. They have problems in 
gathering their Motor Manufacturing members together to 


appear. They are going to appear on Monday and deal with 
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the first two items which we have discussed up to now. 
Their brief is kargcelycentredyoa this phase of the 
Inquiry. 

THE COMMISSIONER: Well, it would probabl 
be redundant.to do it twice so let us not do it now. 

MR. ESTEY: Yes. 

MR. GUTHRIE: them there is. the brief of 
the Ontario Forest Industries Association. I am reading 
at»page five of that brief. It is a very short submissio 
as to the Waiting Period. 

The waiting period for benefits was 
recently reduced to the present three days. It is the 
Association's opinion that this waiting period should 
not be reduced further. Experience has shown that the 
costSof indemnity insurance for sickness and accident 
rise. sharply when waiting periods are shortened. 

Then on. the following page under the 
heading “Reporting Injuries" --- 

THE COMMISSTONER: L do, not seem toy have 
Masi bries . 

MR. GUTHRIE: it is indexed umer "0" -- 
it is the Ontario Forest: Industry. 

THE COMMISSIONER: I have it now, 

MR. GUTHRIE: LT have just read the middle 
paragraph on page five, Mr. Commissioner. Then, on page 
six --- 

THE COMMISSIONER: Their contention is 
that if the waiting period were shortened, it would 
reduce claims rather than increase them owing to the 


fact that people would not stretch it out to an extra da 
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or two. 

ME. GUTHRIE? They say that, in their 
experience the cost of insurance of this kind has risen 
sharply when waiting periods are shortened, and they 
would be opposed to any reduction. 

THE COMMISSIONER: Oh, "should not be 
recuced’. < thouent it said, .“Shouid be reduced”. 

MR. GUTHRIE: Then, on page six of that 
same brief under the heading "Reporting Injuries" --- 

THE COMMISSTONER: It is unfortunate that 
they do not support that statement,that costs of sickness 
and accidents rise sharply when waiting periods are 
shortened, with evidence. 

MR. GUTHRIE: Over the page, Sirs 

There has been a growing tendency on the 
part of employees to report.injuries to the Board either 
directly -or-throuch their doctor without notifying their 
enployer. This precedure™ celays the employer's report: 
to the Board and consequently, the payment of compensatio 

benefits to the injured workman. The Association therefor 
recommends that the Act be amended to more clearly define 
the responsibilities of the workman in promptly notifying 
his employer of the accident. 

I do net recall there is any. provision to 
that effect'at all at the present time. I think that was 
the first we have heard*of that point, sir. There is -= 
I am talking about a duty on the employee to report to 
his employer. 

THE COMMISSIONER : That is Section 21 (1) 


MR. GUTHRIE: But there is no requirement 
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1 to report to employer, is there? 
9 MR. KERR: tee, 1e"ls seevion 214 
K} THE COMMISSIONER : It says it should be 
4 elVenas £00n es practical. 
5 MR. GUTHRIE: Ves, Lb bese yourupardon. £ 
6 think Subsection 3 of Section 21 does make it clear that 
7 it is to the employer and then Subsection 4 says that it 
8 should also be given to the Board. I beg your pardon. 
9 THE COMMISSIONER ; Then, what do the) 
10 want? 
11 MR. GUTHRIE: They say to more clearly 
19 define tne responsibilities or the - workman. I think the 
13 responsibilitvy is "pretty ‘clearly defined. It may be just 
14 a matver of the time limit. They are not very clear on 
15 what they recommend in my submission. 
16 The exe vraier lis thie Oitarro: vederat ton 
17 of Construction Association at. page six, Mr. Commissioner, 
18 Waiting Ferlod, Secttonm sor Part lack 
19| the Act under"Compensation"provides for compensation to 
20 be paid to a workman except where the injury coes not 
mT disable the workman for a period of at least three 
calendar days from earning full wages at the work at 
22 
which he was employed. 

23 

We note that in the inquiry of the 
a8 1950 report, Mr. Justice Roach recommended that the 
25 appropriate section of the Act at that time be 
26 amended to read as follows: "... does not disable 
27 the workman for the period of at least four 
28 working days from earning full wages at the work 
29 at which he was employed. ‘Working days’ shall 


include all holidays far which the workman if 


30 
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uninjured would be paid without working." In his 
report Mr. Justice Roach stated that there should 
be some waiting period, and if the disability 
extends beyond that period, compensation should 
be payable from the date of the accident. The 
question of malingering arose in his report and 
1s one which concerns us as construction employers. 
The waiting period under the present Act can 
include two noneworking days, that is, Saturday 
and Sunday, and since the Act is designed to 
compensate an injured warkman for loss of 
earnings, it is felt that the present section 
of the Act where the words "calendar days" 
are used should be changed to “working days", 
and the three days increased to four working 
Gays e 

Therefore, we recommend that 
Section 3, Part Ia of the Act should be 
changed to read as follows: "oe. does not 
disable the workman for a period of at 


least four working days from earning full 


wages at the work at which he was employed." 
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THE COMMISSIONER : If this is designed 
30 compensate the employer for loss of earning it should 
be changed to this working days. I don't see the rela-= 
on between these matters. If it is less than the three 
days he is not going to be compensated for loss of 
earnings anyway. 

MR. GUTHRIE: I think the point intended 


te be made is that the calendar day provision may result 


THE COMMISSTONER : IT understand the 
submission in that regard. it really amounts to one 
working day perhaps instead of three, one day instead of 
GBreS< 

MR. GUTHRIE: Yes. 

Going on with the next heading of that 
priel. sompensation Claims: 

In surveying the construction industry and 
sontractors’? operations, we have continually run up 
against the complaint of suspicion of fraudulent 
claims being made and of situations occurring whe re 
compensation is claimed and payments being made to 
workmen who are not actually injured to the extent 
to which they appear to be and employees 
suffering from compensable injuries, being away 
for periods inordinately longer than appears 


to be warranted by the nature of the injuries. 


“shot Si) 98 iy T -suub eatin efi? | ween 


7 a tee lat vw6i é ipl Abs ! 
esr) sft madi? enol et ft %I aredtem eaed? neswied se . 
ies der Che US Geis o40e ; 


‘a aN BWYSS egniotiss 
hoboein! $aboq ad? vAntrid T sSURHTUC .AM > 
iiGes= yen notetvoiq ysbh «shad so eff Jen al bem sd-os ) 


sat Bneteisboav TI /RAVOTRLT MMOD SHE 


@ bastsn! vsb sno .eetrhd to Bsaavent eqanieq ysb yoinrow iS! 
soit Ter 


Ano oF Binuwems yilest ¢I . Bisset Yard al nolteeindve | 
{ 

' 

sey  (STARTUO .7M 


‘ORAT Ie aalbsen txen sc’ dcviw do garou 


Swett pot tsanegmeD »taind 

ore yiteuvc> wolrvoutyanes emg wrt vewuse az 
qu aux wlfernnitacd even ow ,enolvetego ‘gaotistinos 19 
tnolubus12 Yo noloigeue ko tnisfqmoo ods “Senisds 
Siow wulazressoe enabteotie to bas: ebam pnied emisfo 
ot obsm gnisod etaomysq bas Bbomis{> 2i nolisensqmos 
insixe oft ot Ssiuiai elieotos ton ets ow nomliow 
eoovolqme bas od ot te9qqs yodt dolidw of 
yevs oated ,esixutni eldseaeqmos mans \ Qui tez20e 
2isegas nedt sepdel yletsentbions pee tot 


s20ixmmtni ef? to as1otsan eft yd betasizaw sd of 


mes 
i 


a | * — _ 
ECE CE EEA LCA AT ai am a tm a a lL TT TT TTT eS 
= 


Nethercut & Young 


BYAS 
Torente, Ontario 


Then it carries on: 

While we are not in a position tc quote 
statistically what percentage of total accident experience 
is considered to be fraudulent or inordinately longer 
compensation agreements are made and defined in quali- 
tative and quantitative terms, we feel that as a result 
of the number of complaints made (even with the 
reluctance to have company records revealed) that the 
problem is worthy of note by you as Commissioner of 
this Inquiry. 

In many instances and in large number 
of cases back injuries or other sicknesses where 
compensation is paid, makes it extremely difficult to 
have clear cut medical recommendations made. The 
increase in back injuries, for example, seems to have 
a direct relationship to the completion of a construce- 
tion project and the approach of winter months. We 
know that it is rather difficult to prove that some 
of the claims for compensation that are paid for Soe 
called injuries are not valid claims. These cases are 
even more elusive than to other concerns such as 
manufacturing. Management of manufacturing, generally, 
have a complete accident record of employees since 
the employees are permanent and generally have cone 
siderable seniority. Also the employer in manufacturing 
aided with the employee's complete accident record 
is better able to pinpoint possible, fraudulent cases 


and make representations to the Workmen's Compensation 


However, in the construction industry 
as outlines in Appendix A, the construction employer 


in constantly hiring employees who have just finished 
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working forta different contractor in the area there is 
a great lack in that the employer does not have the total 
picture of the man's injury record, 


It seems that in such a situation the 


agency which is processing or reviewing the employee's 


file at the Workmen's Compensation Bowrd. Certainly, it 


would seem invaluable if a system were instituted whereby 
an employee who hadeca:récord.of compensable injuries, 
earried with him a medical certificate or book. The 
employer could then provide suitable work and the extra 
supervision required to prevent further injuries 

THE COMMISSTONER : Also enable the 
employer to refuse to employ him. 


MR. GUTHRIE: Like the used-car pedigrees, 


work against the interests of the employee in obtaining 
work it is respectfully suggested that should an injury 
recur, consideration be given to the proper assessment 
of the injury against: the records of the employer where 
the. original injury oecurred. There have been reports of 
situations occurring where employees suffering from 
compensable injuries have been away for periods ionger 
than appearoto be warranted by the nature of the injuries. 
While it is agreed that the Act provides that the 
empleyer where he is not satisfied can insis ona 
medical examination of the workman by a company appointe 
doctor, it is felt that this arrangement is not too 
satisfactory and that some alternative procedure is 


called for which will eliminate unnecessarily extended 


te, 
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time off work, 

A further situation which occurs is when 
an employee now working for another company will claim 
compensation in respect of an injury which occurred 
during previous employment and for which the original 
employer is assessed. What steps are taken tc ensure 
that the subsequent complaints are thoroughly checked 
where reasonable doubt may exist before further conpensa- 
tS lon is paid? Is there any record which indicates that 
an individual is the subject of numerous claims for 
compensation? Perhaps Mr. Kerr might note those questions. 


The may be of some interest. 


e 


It is respectfully suggested that if it 
can be established that compensation has been paid on 
the basis of false claims appropriate penalties should 
be imposed on the claimant and we feel that the Workmen's 
Compensation Act should adequately provide for penalties 
in such instances. 

We wish to quote for your information, 
section 2ijneubsectiwion 1 of; the Act..ags fol lows s 

"Subject to Subsection 5, 

compensation or medical aid is 


mn 


not payable unless-notice of the 
accident is given as soon as 


practicable after the happening 


of it and before the workman 


et 


has voluntarily left the employmen 
in which he was injured and unless 
the claim for compensation or medica. 


aid is’ made within six months from 
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1 happening of the accident or in 
2 case of death within six months 
3 from the time of death." 
4 Subsection 5 says: 
5 "Fallure to give the prescribed 
6 obi ce xor eae such claim or 
7 any defect or inaccuracy in a 
8 notice does mot bar the right 
9 to compensation if, in the 
10 opinion of the Board the employer 
11 was not prejudiced thereby or, 
12 where the compensation is payable 
13 out of the accident fund if the 
14 Beardeis of opinion that the 
15 claim for compensation is a just 
16 one and ought to be allowed." 
17 This section of the Act is ambiguous in 


18 that it cancels out the importance and intent “of the 

19 original concept of reporting accidents. In many 

20 instances the employer's first knowledge of the accident 
24 Will cccur when he receives notification from the Board 
22 that a former workman has applied for Workmen's Compensa-~ 
23 tion and which will be assessed against his company and 
24 he is asked by the Board whether he intends to contest 

25 ¢he workman's ‘claim: To do this the"employer is required 
26 to fill in the Workmen's Compensation Board form 7, 

27 Employer's Report of Accident or Industrial Disease. The 
28 construction employer has great difficulty after a time 
29 lapse in researching and finding out if, in fact, an 


30 accident did occur and all too often the time eiement and 
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mobility and replacement of the work fo 
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This immediately raises a suspicion as 
mmether, in fact, am accident did occur It eould be 
Ghat the injury, particularly a back injury might. have 
opcurred in the evening during pleasurable pursuits o 
of working hours such-as pushing a car to start it or 
digging in the back yard. It would appear that in vie 
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rce 


is available and, consequently, 


injured workman's claim. 


fF the shorter working week and more 
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investigated and procedures set 


disabilities: arising, during, the.,cour: 


disabilities. 


The encouragement of such claims wi 


ecidents --= 


THE COMMTSS TONER Lé might. be, dirt 


ow the Board could investigate the 


curring during off working hours, 


MRes GUTHRIE The encouragement of su 


reporting accidents to an employer is 


the Workmen's Compensation Act to 


construction management as follows 


Paragraph 2 of Section 3, provides 


NWiere the accident arose out of 


smployment unless the contrary is 


shown, it shall be presumed that it 


occurred in the course of employment 


no con 


activities! be, distinctly defined and. separated 
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1 and where the accident occurred 
2 in the course of employment unless 
3 the contrary is shown, it shall be 
4 presumed that it arose out of the 
5 employment ." 
6 We strongly recommend that this presumptio 


7| Should immediately be removed from that section of the 

8} Act and be replaced with wording which will provide that 

9] it is encumbent upon the workman to report’ the aecidens 

10} to his employer as soon as practicable after its occurrende 
11] and before his compensation claim is even considered. 

12| Also form 7 of the Workmen's Compensation Board should 

13) provide for more information from the employer with 

14 respect to the accident, the report of the injured employde 
15) and the names of witnesses to the event if any. 

16 Ltsis) our feelime that form 7 as). presently 


constituted dees not pasibly provide sufficient informa~- 


— 
~I 
> 


mom G20n bOatke Board to consider a claim on the basis of 

19 information presentiy provided by management. We feel thalt 
20 inathéeéalightsoftthe foregoing shis ts -a wery-néeessary 

yA requirement for the protection of construction employers. 
22\|| We believe that there should be a medical certificate, 

23)| record or book provided employees by the Board which coul 
24|| alert the contractors regarding accident prone employees 
25| who are having continuous injuries and accidents that 

26) indicate a specific pattern. We feel that this would 

oT: help prevent accidents in that the employer could provide 
28|| sharper supervision in such cases. Also the matter would 
299| be greatly assisted if the appeal procedure were amended 


30] as recommended earlier in this brief and provide the 
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machinery whereby an employer could lodge a complaint 
after which an independent committee could render a more 
ob jective decision. 

I think the rest is about appeals and I 
peliever tna Te"ell” on’ that lone brief. 

Then the brief of the Retail Council of 
Canada. 

THE COMMISSIONER : I think they are in 
that position in industry because they have these jobs 
that come and go and they pick up labour all the time 
I don't know how the whole Act can be changed to take 
eare of an industry. 

MR. GUTHRIE: Weill. - thelr: principal 
point at the end seems to be that a claim could not be 
eonsidered until after notice had been given to the 
enployer bus LU Ssulll could? put them ira ditiriemic 
position if a man has left the employment before he makes 
Mie Le ch. 

ane brierT or the hevari=Goun eri or 
Canada deals at page 4 with Reports of Accidents and the 
provi selene or eeu lon 115. 

Section 115: Reports of Accidents. 


2 a aie nis section of the Act obliges 


4 


employers to report to the Bard within three days of an 
accident, the occurrence of the accident and full details 
of its occurrence. We understand that a digest of this 
information is later relayed by the Board to the approp-~- 
riate Safety Association or Associations. It is our 
further understanding that the information actually 


reported to the Safety Association is often not 
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Sufficiently complete to enable the Association to take 
appropriate action in regard to the accident. The Safety 
Association may, for instance, wish to make a change in 
its recommendations for execution of the particular 
activity which caused the accident, or may wish to develo 
Statistics related to the occurrence of this and other 
kindred accidents. It is our recommendation that the 
report form be socdesiened that that section of it which 
details the circumstances of the accidet be reproduced 
in its entirety and be forwarded to the appropriate 
safety Association. 


That, perhaps, might better be taken up 


again when we come to accident prevention, Mr. Commissioner 


The heading caught us as having some bearing but it is 
not closely related to what we have been discussing 


Tienaskipping backp wiilphabeticailly, Mr 


Commissioner, werhave passed the brist sot vwhehOntario 


Federation of Labour which deals with these nratters, 


page 15 of the brief dealing with Section 3 of the Act 
iy iSour contention that there Ls me 


longer any necessity fora waiting pertod before 4 
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workman is entitled to the payment of compensation. Th 
present Act, Section 3(1) (a), provides for three 


calendar days as a so-called waiting period. In many 


bi 
Uk 


eases, this only represents one actual working day. 
providing entitlement to the workman for compensation 
payments beginning with the first shift following his 
compensable accident, the handling of claims could be 
speeded up; many enquiries could be avoided and the 


overall cost in essence could be reduced. In addition 
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to this, there is no.justifiable reason 
shouid lose three full days' wages, as a 
being compensated for injuries resulting 


which occurred through no fault of his 


mr 


THE 
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COMMISSIONER: It 


fault. of his .own" 


fee 


was 


that somebody 


why a workman 


t present 
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from an accident 
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we 
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question about, that compensation does not necessarily 
follow. .if it was not through his own fault he gets 


compensation anyway. 
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MR. GUTHRIE: At page 26 there is a 
referance to investigations. 

Local Investigations: 

In numerous compensation cases, the Board 
finds that a local investigation is necessary to obtain 
further information on the claim made by the injured 
workman. It is our contention that the investigator 
Should be instructed to inform the claimant that he has a 
right to be represented at such an investigation. 

On.the'other page under the heading 
eection 2ly page ve7: 

section 21% 

Section 21 of the Regulations provide 
that an employer shall keep a record of injuries to the 
workman and the first aid treatment applied. However, 
we find that in many cases such records are not Kept 
and often difficulties arise to establish the fact that 
a workman has reported an accident or injury to the 
first aid department. 

We therefore, believe that the Workmen's 
Bere ree Board should exercise a stricter control 
over the recording of non-compensable injuries, which 
only need first aid treatment. 

That is°%ealb®on that brter, I think, “thay 
appears on these points, Mr. Commissioner. 

Tithink Tlastly there is. the brief of 
the United Steel Workers of America, at page 2, dealing 
with Elimination of Waiting Period: 

It is respectfully submitted that the 


waiting period of three days, now provided for in sec. 3 
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of the Act, should be reduced to the day of accident. 
Several other provinces have reduced the waiting period 
under their Acts to one day, namely, Alberta, Manitoba, 
Newfoundland, Prince Edward Island and Saskatchewan. 
These provinces have, for some years now, successfully 
operated on this basis without any of the serious conse- 
quences which had been predicted if the waiting period 
were«so reduced. 

In the 1950 Report on The Workmen's 
Compensation Act, by the Honourable Mr. Justice W.D.Roach 
some of the arguments for retaining what was at that time 
a seven-day waiting period were stated at page 19 of the 
Report. They included the contention "that the expense 
of administering compensation to those whose injuries 
resulted in disability which lasted less than seven days 
would be out of all proportion to the benefits received 
by them”. The Commissioner stated this to be his primary 
reason for not recommending a reduction of the waiting 
period below four working days. 

The costs of administration in those 
provinces listed above, which have adopted a one-day 
waiting period. cannot be compared directly with the 
costs of administration in Ontario because the general 
heading "Administration Costs" includes different things 
in the different provinces. However, one measure of the 
effect of a reduction of the waiting period on adminis- 
tration costs can be obtained by a comparison of the 
administration costs of the Ontario Board before and 
after 1951 when the waiting period was reduced from seven 
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before and after 1963 when the waiting period was reduced 
from five to three days (Stat. of Ont., 1962-63, c. 145, 

s. 2). The costs of administration of the Ontario Board 


H-~Che FEelevant years areas TOlLows: 


1950 9.8% (1950 Annual Report, pp. 6.8) 
1951 9.7% Cio 51 (OF : pp. 6,8) 
1952 8.3% CES 52 om . pp. 6,9) 
1962 7.5% (1962 a i p. S24 
1963 T 2% Vigese=3" , ps ©) 
1964 6.9% (1964 E a De 


THE COMMISSIONER: I suppose next week 
I hope Mr. Guthrie will keep those figures there and get 
some elucidation from Mr. MacDonald of the Board when he 
comes.here, These -are-administvrative costs and they do 
not relate to any additional pension costs or compensa- 
won? COStETYVMATSO, I-wonder"nowraceurave the pertentace 
basis is in-view of the other things such as the increase 
wage scale and one thing and another. 

MR. GUTHRIE: It would seem to me that 
there may be so many factors affecting costs that we 
would have to know before the figures could be accepted 
as proving the point. 

THE COMMISSIONER: Well, they are 
interesting, nonetheless.. 

MR. GUTHRIE: I think Mr. MacDonald is 
here and has noted that point. 

The brief goes on to say: 

It would appear from the above figures tha 
the contention that the reduced period would in itself 


result in greatly increased administration costs has not 
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Weuee* 


1 been borne out by the experience of the Ontario Board 

2 Ltself. 

3 I think that completes the reading of 

4 briefs on these matters that were not submitted by the 

5 parties themselves, Mr. Commissioner. 

6 MR. ESTEY: Mr. Kerr is here on behalf 

7 of the Board, Mr. Commissioner, to deal with those variou 
8 items that have come up in the discussions on claims 

9 adjudication. Perhaps we will call Mr. Kerr now. 

10 MR. KERR: My name is W. Kerr and I am 

11 accompanied this morning by Mr. George Black, Coordinator 
12 of (Claims (Services and Mx. E. Kergon. Chief Claims 

13 OL Leer,. 

14 Before proceeding to the subjects this 

15 morning I have been asked to present on behalf of Mr. 

16 Pool, as requested by "ee Estey, further submissions 

17 concerning advice on the appeal tribunal, and if I may 


18 be permitted, I would like to do that now. 


19 THE COMMISSIONER: For the record. what 
20 is your post? 
21 MR. KERR: My position is Director of 


22 Claims and Rehabilitation Services. 
93| MR. ESTEY: Those documents, Mr. Kerr, 
24 are really a set of documents under Exhibit 6, but they 


25 are complete and I take it they show the first letter of 


26 rejection and subsequent notices, whereas in our earlier 
ay conversations with Mr. Poole, two of those letters were 
28 missing. 

29 MR, KERR: Thated so carre ah, 


0 MR. ESTEY: You have now completed the 
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correspondence cycle, and therefore, Mr. Commissioner, if 
we may, perhaps we could identify that as Exhibit 6 along 
with the documents which Mr. Poole presented. 

THE COMMISSIONER: I think it will be 
Exhibitn? . 

MR. ESTEY: But these are the same docu- 
ments except that two have been added. 

THE COMMISSIONER: This: was Exhibite6, 
was it? 

MR.» ESTEY:..°“«Yes, Mrs. Commissioner. 

THE COMMISSIONER: And it is just sub- 
stiLltuted for Exhibit..6,.as filed? 

MR. ESTEY: Yes, because Exhibit 6 as 
pivenyto_ us,before.was, not complete. This is the complet 
set of correspondence. 

MR. KERR: Mr... Commiasi one,» lawl, cover 
the topics of Claims Adjudication at the Claims Department 
level,acecidets. arising out of and in the course of 
employment, the waiting period and the reporting of 
accidents. 

Claims Adjudication at the Claims Depart- 
ment. dev ed 

Purpose 

It is the responsibility of the Claims 
Department to adjudicate initially all claims within the 
terms of the Act. It-is the duty of every Claims Officer 
at every level within the Department to deal with each 
claim as an expert. 

In the performance of his duty the Claims 


Officer may use every means possible such as telephone, 
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teletype and telex to speed the flow of information and 
to arrive at a just, considered decision. 

The workman is advised of any delay in 
receiving adequate information about his claim and prompt 


4. 


steps are taken by the adjudicator to expedite matters. 


Organization 

The Claims Adjudication branch consists of 
cwelve’seesions designed vo handle’ specific: types or 
claims. Ten compensation sections are responsible for 
adjudicating lost time accidents. Determined by the last 
digit of the claim number, each section deals with one- 
Benth of the total-volume.. During 19605 organizational 
changes were made in the Claims Department to cope with 
eherever=-increasing claims volume. 
Assistance to Adjudicator 

Various ancillary claims services have 
been removed from the adjudicators to permit claims 
officers’ to devote full time to their decision-making 
functions. The newly created Claims Service Branch is now 
responsible for supporting services in the payment of 
claims which include, among other things, computing 
payments and answering telephone inquiries 
Fatal Claims 

The Fatal and Chest Section is responsible 
Por Geetsions on’ Fatal Claims? “Silicosis, Tuberculosis, 
Radiation and Cancer claims. 
Claims for Medical Aid Only 

The Medical Aid Claims Section is respon- 
sible for decisions concerning claims in which there is 


no compensable lost time but where there are payments 
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to be made for medical and hospital bills. The processin 
of these accounts is being transferred to the Medical Aid 
Department. 
Records Department 

The Records Department, in addition to otha¢r 
recording functions,is responsible for recording accident 
as they are reported, handling incoming and outgoing mail 
and controlling the movement of claim files. Between 
1500 and 1650 new accidents are reported to the Board 
daily. Approximately 24,000 pieces of mail are received 
and dispatched daily. 
Priority of Decision-Making 

Compensation claims involving payment of 
compensation are more urgent than claims for medical aid 
only because they affect the family income. In the past, 
the same Claims Section considered both types of claims 
which slowed the adjudication of claims for compensation. 
Under the revised system, chLaims for medical aldsonly are 
diverted to the Medical Aid Claims Section to allow the 
Claims Officer in the Compensation Sections to devote 
full time’ to'‘adjudicating claims. This change, along 
with improvements in records and the ancillary services, 
has expedited compensation payments to injured workmen. 

When new lost time accidents are reported, 
the necessary forms are sent out within three days in 
over 90% of the cases. 

THE COMMISSIONER: These forms are not 
available in the hands of employers. They control the 
forms and they only go out when the claim is being made? 


MR. KERR: No, the employers have a 
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empply ofncthecewiployer's report of accident, form 7, but 
they must send a report to the workman and ask him to 
complete the workman's report of accident in these compen 


sation claims 


THE COMMISSIONER: The employer has not 


got a copy of the workman's report of accident forms? 


MR. “KERR: That is right. We send that 
directly to the workman. The employer does not have a 
supply of the workman's report of accident. 

In February, 1966, a survey showing the 


A 


number of days from the date the Board received notice 


3 


of accident to the date of the initial payment revealed 
that 79% of the claims were paid within six to ten working 
days. A similar survey in June 1966 indicated that 
initial payment was made in 90% of the claims within’ six 
to ten working days. 
Service Operations 

A new Service Department in Claims, co-« 
ordinates all sérvicé activities on a pool basis, and 
sreauer=Flexipi Pity 1s achieved, 


Decision-Making Responsibility 


Tare 
Uv 


The -—prineciple of allowing adjudication 
be delegated to independent decision-makers at various 
levels makes the individual Claims Officer responsible 
for his decisions. Training programs have been establish 
to develop the skills and abilities of junior Claims 
Officers so that they can assume greater responsibility. 
Supervisors skilled in adjudication maintain close 
quality control by checking, by instructing and by being 


available for consultation. 
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Medical Advisers 

Under the new system a Medical Officer is 
located in each Claims Section and is readily available 
to give opinions on the medical aspects of the case to 
Claims Officers which speeds the decision-making. 

Medical Aid Claims Section 

Of all accidents reported, 65% require 
medical 210 “only. 

There is no compensable lost time. 

By handling this volume of relatively 
minor claims in a special unit the operation has been 
improved and claims are dealt with effectively and quickl 
at minimum cost. 

Investigations 

Investigation by a Claims Investigator is 
sometimes the only method of establishing the facts clearly 
before arriving at a decision. Reasons for investigation 
are Glearly defined by the claims adjudicator to guide 
the investigator. Immediately the investigation is 
completed, the claim files are returned to Head Office 
for the decision-maker. The investigation procedure has 
now been revised so that claims are usually investigated 
within a week of the adjudicator's request. If the 
workman requests representation during his interview, thi 
is permitted. In some cases, to avoid delays and reduce 
administrative costs, injured workmen are asked to call 
at the Board's office for interview and may be compensate 
Sccoormdingly. 


Re jected Claims 


In the former system, a rejected claim was 
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automatically scrutinized, not by the decision-maker's 
supervisor, but by another body of three called a claims 
review committee. Inv effect this was a surveillance of 
the case without the injured workman being able to make 
representation. Now the adjudicator, with the approval 
his supervisor rejects a case on the evidence. 
decision is written to the workman with a simultaneous 
notice that he has the right of appeal to an independent 
Review Committee. Thus the decision-maker is responsible 
for his decisions and the workman has full and immediate 
Gisolosure.ofimbs, rights. 


May [I now go on to accidents arising out 


THE COMMISSIONER: Go back to Investigations 
by a -claims investigator: in what percentage of 
do you make this investigation? 

MR, KERR: It would be about one per cent 
ef all-ciaims. reported to the Bard which wouid be inves- 


tigated, as was stated by other persons giving information. 


UL 


ia) 


Because of,our barge.ywokume, we try and are successful in 
cases, to obtain the information that is required 
fon adjudication by »mail« «Towinvestigate a terrific 
Large number would result in a delaying process and, 
therefore we only investigate cases where they cannot 

get the facts. It is a relatively smali number. 


May I proceed, Mr. Estey? 


THE COMMISSIONER : In those cases, then, 
you depend upon the report of the employer and the report 


of the workman and the medical evidence 


ng) 
2 
2 i * , 
oe Wa 
—_ 
oe wine yr 


€'qeden-atcaresh stg a Jon bostatan 


antic « baliec seuitt 16. yes safe oes roa 
ie gcansitorswa.s ae alse dogthe. At sande timoR vate 
abn oi sids ented wadzew Rexbbmh edd suosthy sean eee. 
evorqgs ono «iw «weet bubs edd Wo. notdatneaangen 


hen? 4. aorsbive say no seaaD AOR Ps MOREY seqre aid to 


a 


Ssyoetatiumia & pid Dw MAMIAW ST oF netdinw et nolatosb 
Yaebasqebal oe of [esqqs 16 dagks of? sed orl tend. aatgan 
sfdiaooqaan eit islsmnetetsed ete gud? sesdsitmmod welvon 
etsifherm! oos Liuvt @ec nemliow Sd bns saotetoeb etd tot 
Singita Bid to siveofoath 

tue gol 8i1s Sinehloos OF mo, OB Wem, 4 ¥BM 
Svnsayolome Yo eatuon. edt m2. Bas io 


Htisaiisevnl ot Nosd of -AMMOIZELMMOS BHT 


heb® Goo to sysitnetseg sarw ot (codsaisgevnt ‘amisfo & yd 
| *moideglteovat sid? sxiem roy ob 
li Sri ods sd Bisow 31 ARG » HM 
fe tovct sa hinew otile in col ent. ov bstioget amialo Lis 1a 
pod Sanit tn giluim Bnoeieg s9rit0. yd Ketisa baw 8s ,bovsaglis> 
jad -eeeosre 22n bos ytt sy ,emuloy satel myo To SsausseRg 
| beiliypes: 22 tad? ooljentotal edd ntetdo od. .aoaso, Caos 
o olifwred © svgariseva? oT . Siem vd notsdsotbutbe 162 
bas seeceig sialyaleb 6s nl, Sivees Bivow oom SR TH. 


fouuso vant svetiw sesso sJsylseaval ying, Sw siolsisd 


tedawa [lema yiewldsais:n 6. al vi -O358i 9Ay ton 
TySsJea .TM ,hesocorq I, yee 
- | .Bsy :¥YaTCa. aM 
Medd ,282@s> scorn? ol \AAUOL LEI MMOD SHT 
ayegay? “(5 bas teyo.gms eld to dqoqeg eft nogy) bnegeb VOY, 


Toup@hlys Lsoibem sat. bas namitow edd te. 


Nethercut & Young 


Toronto, Ontario 


595 


MR, KERR: Well, those are the three basift 
reports that we have. 

THE COMMISSIONER : I suppose he might 
give you, aS well, some evidence of eye witnesses or 
something, and that is sent in by mail? 

MR. KERR: Shatcvhs rights wire (knethe 
workman's report of aecident, he is asked questions, "To 
whom did you report the accident? Please give the name 
of witnesses or persons to whom you complained" and this 
information is usually contained in his workman's report 
of accident which gives us the basis on which we can 
accept the,claim or, if necessary, make further inquiry 
to substantiate the evidence that is béing submitted. 

Aceigerits arising out of and in the course 
of employment. 

section 3 of the Workmen's Compensation 
Act provides benefits for personal injury by accident 
arising out of and in the course of employment. 

What is meant by these two terms? 

Arising out of Employment 

A workman is protected while performing 
the duties he is employed to do and what is incidental 
thereto. 

He is also protected if he acts reasonably 
and in good faith doing what he believes is in the interept 
of his employer. If he can justify an act as necessary 
or due to emergency, he has entitlement if injured. 
Workmen who participate in larking, fooling or quarrell-~ 
ing are not compensated, but the innocent victim of such 


acts would be protected. 
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In the Course of Employment 


A workman is generally considered to be 
in the course of employment while on his employer's 
premises for the purpose of employment. Travelling to 
and from employment is generally excluded, although if a 
workman is injured while going to or from work in a con- 
veyance under the control and supervision of the employer 
he may be considered in the course of his employment. 
Similarly, those who travel in the employer's business 
are protected while travelling. 

The amendment modifying the definition of 
accident was effected April the 3rd, 1963. The circum- 
stances prior to and subsequent to this amendment described 


definition of accident: 


History - Prior to April 3, 1963 


Section 1 (1) (a) of the Act read as 


Dy, to 41) In thts Act, 

(a) ‘'accident' ineludes a wilful and 

an intentional act, not being the 

act of the workman, and a fortuitous 

event occasioned by a physical or 

natural cause." 

Ovious traumatic injuries due to accident, 
sich as a fall, ctty"oer “blow, could be adjudicated with- 
oub difficulty. “Adjudication or a Strain or sprain type 
of injury presented problems. The following directive, 
dated December 13th, 1934, was issued by the Board as a 


guide to the adjudicators in the handling of this latter 


group: - 
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"Where some specific strain or 

incident occurs while a workman 

is at work under such circumstances 

as make it appear that an injury 

has taken place to muscles, tendons 

or ligaments, thereby causing dis- 

ability, even in the absence of 

what is commonly regarded as an 

accident or a fortuitous event, 

this may be assumed to be an accident 

and compensation allowed." 

Claims were adjudicated in accordance 
with this directive until the amendment of April 3, 1963. 
From April 3, 1963 to-date 

The Act was amended to inciude "Disablement 
arising cut of and in the course of employment" as accident 
and the amendment applied to accidents which occurred on 
and. after April) 39 cb963: 


Section 1 (1) (a) now reads as follows:- 


(a) ‘aecident' includes, 


(i) a wilful and intentional act, 
not being the act of the workman. 
(ii) a chance event occasioned 


by a physical or natural cause, and 


(1411) disablement arising out of 


F 
and in the course of employment. 
interpretation 
For the adjudication of claims which are 


considered under the disablement clause, the following 
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Board Order serves as a guide: 


"Entitlement under the amending act 
applying to accidents happening on 

and after the 3rd day of April, 1963, 
which includes under the definition 

of accident ‘disablement arising 

out of and in the course of employment'! 
requires that the disablement which the 
workman suffers must have some causal 
relationship with the work being 
performed, “that is, “1t is not suffi- 
cient that the disablement comes on 
during work but rather there must 

be something about the work which 

can be considered to have caused 
the disablement to come on, such 

as strenuous work, awkward position, 
unaccustomed strain, or even a 
movement arising out of the work 
which is reasonable to consider 


has caused the disablement." 


Criteria for Allowance of Claims 


Department 


covered by 


within the 


ported and 


In the adjudication of claims, the Claims 
must establish the following points: 

(1) that the employer's business is 
the Act; 

'2) that the injured person is a workman 
meaning of the Act; 

3) “that lthemaceident did oceur as re- 


did arise out of and in the course of 
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employment; or that the disease is an industrial disease 
or one peculiar to or characteristic of a particular 
industrial process, trade, or occupation; 

(4) that the disability is the result of 
the accident reported. 

In most instances the first three points 
can be established without delay from reports received. 
If the accident is well defined, point four presents no 
particular problem although it may be necessary for the 
Claims Officers to obtain a medical opinion regarding 
the causal relationship between the condition diagnosed 
and the accident reported. 

If the history is not well defined, the 
Claims, Officer must obtain further evidence concerning 
exactly what the workman was doing when the injury 
occurred. In some cases a Claims Investigator is sent to 
obtain detailed information. The Claims Officer must them 
determine whether there is a causal relationship between 
the disability and the circumstances to which it is 
attributed. 

Many factors are considered in determining 
the relationship. When was pain first experienced? Did 
he complain? How soon did he report the accident to his 
employer? When did he have to stop working? Was medical 
attention. sought promptly? Were there witnesses? Is the 
employer satisfied that there is a reasonable explanation 
Is the workman's report of accident reasonable? Brida’: “on 
occasions, is there a language problem? 

If the circumstances of the claim as 


established by report or enquiry meet the criteria, the 
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claim is allowed. by the Claims Department., If it has to 


be rejected on the evidence, the decision and advice that 
he may appeal to the Review Committee is sent immediately 
THE COMMISSIONER: I think perhaps we wil) 


adjourn here for ten minutes. 


MR. (HERR Mr. Commissioner, with your 
permission, I will continue with the waiting period and 
the reporting of accidents. 

THE COMMISSTONER : Le itayour desipegeMr. 
Estey, to have him complete this all or do you want to 
examine on what you have got? 

MR. ESTEY: I think it might be more 
eonvenient to do it all at,-the one time, Mr. Commisstoner}. 

THE COMMISSIONER : Very well, waiting 
period. 

MR. KERR: WaiLning Period, Section 3. 


subsection {1}, subseetion (a). 


Origins of Waiting Period 


In Workmen's Compensation legislation, Lt 
has been a traditional philosophy that there should be a 
waiting period before entitlement to compensation begins. 
This has been considered as the workman's share of the 
burden of industrial accident. 

The original Workmen's Compensation Act 
of Ontario provided for seven day waiting period. By 
amendment effective January 1, 1952 the waiting period 
was reduced to five days, and a further amendment effec- 
4 lve April 3, 1963, reduced it to three days. 


19604 Amendment 
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In administering the Act throughout the 
years the wording "days" was always interpreted by the 
Board as being calendar days. Thus, entitlement was 
based on the number of calendar days which the workman 
was disabled from earning full wases! “In 1964 the tern 
Was clarified in the Act by the insertion of the word 
“calendar” before the word “days”. 

THE COMMTSSTONER : At the time of Mr. 
Justice Roach's report, I had the impression that he 
talked about working days but you say that it has never 
been” the policy. ofr the Board to Consider it as working da 
it has always been calendar days? 

MR. KERR: It has saenie been interpreted 
Jom clLeniar devo, 61m, -leom the very beginning. 

THE COMMISSIONER: L see. 

MR, KERR: 

Disabled from Earning Full Wages 


Section 3 t1)- provides for compensation 


payments except where the injury: 

"(a) does not disable the workman 

Tor a ‘period of au Tleasu three 

calendar days from earning full 

wages at the work in which he 

was employed." 

The words "from earning full wages" are 
a clear indication that any day on which the workman is 


disabled from earning full wages must be counted as part 


of the three day waiting period. It is not required that 


the workman lose the entire day to qualify, merely that 


his wages for that day be less than full wages because 
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of his injury. it is not necessary that he lose any time 


from work at all provided his wages are less because of 


Payment of Compensation 


While calendar days are used to determine 


loss of earning capacity. Because of this compensation 
is only paid for those days or parts of days on which the 
workman would otherwise have worked or on which his 
earnings were .reduced because of partial disabibipy, eA 
workman whose days off are Saturday and Sunday would not 
be compensated for them. CGompensation payments are made 
When Lnere 1s modicakhzevidence confirming disability, 
REPORTING ACCIDENTS 


Reports to the Board 


a Se A SSS 


it. is the workman's reponsibility to 


establish his claim. Section 21 of the Workmen's Compen- 


=a 


Sation Act requires the workman to give notice of accident 


to the employer and to the Bard as soon as, practicable. 


/) 


subsection 5 of Section 21 gives the Board, the authority 


( 


to accept a claim where there has been failure to give th 


prescribed notice providing the claim is a just one and 


Section 21 has already been read this 


morning,» Mr: Commissiener,: so I will nots read it) again. 
Sectition L1S> of the: Act requires ithe 


« 


employer to give notice of accident to the Board within 
three days of the happening. Subsections 2 and 3 of 


Section 115 provide for penalties if the employer fails 


i- 


to make the necessary reports to the Board since this 
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may work a hardship on the workman. It is recognized tha 
she employer cannot report within three 
days where the workman does not report his accident or 
disability to the employer. 

In few -cases-Iis notice of aceiident not 
given within the prescribed time. If the Board its satis-~- 
fied that the evidence confirms that the accident happene 
and that the disability is related to it, delay in re- 
porting would not be a bar. If on detailed enquiry the 
accident cannot be established and there was delay of 


mere than six months in reporting, then the claim could 


oard Enquiries re Delay 


A workman jeopardizes his claim if he doe 


for him to establish the details at a later date. Where 


c 


delay bin Veporting “lbs iuvolvedwhich create, diffileulsy 
in granting benefits, the Board makes detailed enquiries 


or investigation to assist the workman to substantiate 


already submitted. The Board would consider factors suc 
as the type of disability, his length of employment, the 
details of his history of onset of disability and reason 
for delay in: reporting, and whether or not the circum- 
stances were reasonable. Each claim is considered 
individually on the true merits and justice of the case. 


Agreement to Waive Benefits Void 
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agreement between a workman and his employer under which 
the workman agrees to forego the benefits of the Act. 

MR. ESTEY: Mr. Kerr, your brief seems to 
fall into three parts and it perhaps will facilitate your 
answers if I abide by them. The first one deals with 
the mechanics of the actual filing of the claims and you 
have described tothe Commissioner how this has been 
speeded up byrouting the medical claims down one pipe 
line and eretetniite else down another pipe line. Now, 
is it that when speed is one of the prime considera- 
tions in your administration, that you don't have the 
forms for the workman's report in the employer's premises? 

MR, KERR: Well, we do stockpile forms 
ror “ne enplovyer,- of course,to Submit Nis+ report- or 
aceident. We also have in.the employer's hands ~ and 
perhaps at this stage, I should introduce this, Mr. Estey)|- 
a treatment memorandum to the doctor or hospital, which 
is to be completed by the employer, given to the injwed 


workman and he takes it to his doctor or the hospital 


MRO ESTEY : That is your form 156? 
MR. KERR: Yes. 
ESTEY ¢ Now you have handed Mr. 
Fohneton a group cf forms. 

MR. KERR: Perhaps these should be 
admitted as an exhibit, sir. 


MR. ESTEY: Yes, I think so. 


EXHIBIT NO. 8 Treatment memorandum, 


doctor/hospital and 
several other documents. 
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MR. KERR: Would you like me to explain 
what is in this exhibit? 

MR. ESTEYs No. First of all, before you 
Lose mé, I would like to know why it is you don't leave 
the employee's report form on the employer's premises. I 
presume there is a, good reason and): IL would like to know it 

MR. KERR: All that we require the man to 
do, if he wishes! to report the accident to us, is to send 
li Ge cieiuer OF post jcamd.a«.-We find that byohaving: forms 
involved that the workman must go to his employer and it 
is not always convenient for him. As we have heard, men 
work on many work sites and there is no guarantee that 
these forms are going to be readily available to the men 
and we feel that it warks a better system if he merely 


he, 


sends us a notification on his own tha 


MR. ESTEY 3 T asked you the question 
because of the terrinology on page 2 of your brief where 


os 


you say, “when no lostetime accidents are reported" and 
presume that means come to the attention of the Board 


from whatever source? 


MR. KERR: Yesi-6ir. 


MR. ESTEYs: "The necessary forms are sent 
out within three days". Now I assumed, but I guess wrong 


that that. ineludes the farm for the workman to fill out. 
MR. KERR: Thatads correct ,~ir, We 
send him the workman's report of accident form 6 which he 
scompietes and sends back. 
MR. ESTEY: Why wouldn't you save a lot 


of time and perhaps the argument that memories fade if 
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rorm © were left, 


se) 


Supply were left available in the 
employer's premises? Has that been found to have been of 
no assistance? 

MR. KERR: in some cases, sir, this cGon- 

tributes to the delay-in that we can have a duplication o 
claim files set up on that basis and, as a result, we hav 
two files for the one accident. 

THE COMMISSTONER ; I can think of another 
objection. It has been said here that some of these 


reports by workmen, they didn't really understand what 
Mv 5) 


ls 


was in them, that they had been filled out by the employer 
3 ¥ 5 y 
MR. KERR: That is avery good point, sir 


We try to déal with the injured workman as such. This is 


} 


his*woerknan*ssreport of accident. He does notvhave to 


n 


eomplete it in the présence of his employer or request 


c 


his employer to witness his signature, This is the man”s 
report et -acebdent . 
MR, ESTEY: Where do you send the form? 
Fo his home? “On that pcint we heard some evidence that 
the man was confronted with a form and asked to Sign it. 
Now what form would that — Would that be 6? 
MR. KERR: by whem, sir? 
MR. ESTEY: Well the evidence indicated 
the employer. 
MR. KERR: We’ do not send the man a 
form which must be signed in the presence of the employer}. 
MR. ESTEY: Do you have anything you can 
add to what has been said or to explain what has been 
said that the complaint, as I understand it, was that 


many of these new Canadians couldn't read English. 
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MR. KERR: TALS, bso teue, isi 

MR. ESTEYs Somehow their form was filled 
out for them or the report was filled out for them and 
they were asked to sign it. Now it may not be a form, I 
don't know Lae evidences wasinot too clear.’ (But Tham 
asking you whether the Board, in its administration of 
this matter, has found this to be a practice which has to 


SP SNovercore hy Gives ta gewion,. or do you think 16 is not 


Q) 

Ou 
fe 
ish 
Hy 


‘iculty, this business of forms being signed by 


people who can't read -.them and don't understand what the 


MR. KERR: We have encountered that; sir, 


y) 
< 
¢ 
O. 
ee 
AW 
Tf 


lis frequently leads to the investigation situation. 
Some workmen do take their forms to their employer to be 
completed and, in many instances, the employer serves 4 
yery useful servicetto his employee: by seeing thamrms is 
compLeted properly and the man signs it and the man sends 
Lt tin fhere could be other situations where, perhaps, 
it doesnt work out quite that way for the employee. ‘One 
thing we watch is the signature of the workman may be 
different than the writing in the completiorm of the body 
of the report, This #s one indication to us that the man 
did not complete the body of the report, although he did 
Sign the report. This may or may not be of assistance to 
is in the adjudication of the claim if we run into 
problems 

MR. ESTEY: Then after you get the report 

from the employer and you receive form 6 back from the 


employee, then you make the initial adjudication, at 
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MR. KERR: Well, in the interests of 
s peeding up payment, if the employer's report form 7 
indicates a clear-cut accident, such as the man was hit 
by a flying object and he had a fracture of his leg and 
obviously is going to be off work for a considerable 
period of time, we will send the man one week's payment of 
compensation even without having received the workman's 
report tom the, dector's report. 

Mi ESRB And that is how you are able 


to get 90 per cent of those attended to in the first six 


MA. KERR* Tis Ls correct ,. Sr. 

MR. BSPERY:: bP take Go. on occaston,-ou 
have to make a recovery of compmsation where the decision 
is against the applicant? 

MR. KERR: Occasionally, but not very 
often We have to be-pretty sure that this man is going 
to be off work for more than a week. We just send one 
week's compensation on that basis and in these cases we 
know that the man is going to be off work longer than 
that. There are a few cases where an overpayment does 
occur and, of course, we must recover that money from the 
injured workman. It is very minimal, sir. 

MR. ESTEY: Then, when you make the 
adjudication whether or not it falls into the 90 per cent 


f 


category of prepayment, as it were, you make the 
adjudication, I take it, after you have got either the 
employer's report and/or the employee's report and/or an 


investigation? 


MR, KERR; We also have the doctor's 
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le , weherdoetor 'siiirsthyreport Those are the 


three basic reports to complete the file. 


MR, ESTEY: And then you decide whether 


you need an investigation if you haven't already made tha 
decision? 

MR. KERR: We may, before that decision 
is made, consider making further inquiry by mail. We may 
bring the man to the Board's office if he is in Tormto, 


for.a statement to clarify the circumstances. 


MRicESTEY:s Or you may direct an investi- 
gator to go out? 

MR. KERR: Phatedie: right ,..«sie 

MR, ESTEY: Where are these investigators 
sited around the province? 

MR. KERR3: We have 20 investigators ‘on 
the investigation staff. Most of them work out of Ta@ont 


but we do have a Claims Investigator at our office in 
Port Arthur, Fort William and we have another one statione: 
in Ottawa and the man in Ottawa covers the Ottawa area, 
the eastern townships -of the province of Ontario. The 
rest of the province is serviced by Claims Investigators 
who are sent out from -the head office. 

MR. ESTEYs When these investigators go 
to the scene of the accident, I take it from what you sai 
they interview the workman? 

MR. KERR: Def ind teddy ,9 Saket 

MR. ESTEY: T take it when they do so, 
they tell the workman why they are there and what the 
purpose of the interview is? 


MR. KERR: That. is corre es. 
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MR. ESTEY: Dowthey ‘askr him to siien 
anything at that time? If he makes a statement, do 


they ask him to sign it? 

MR. KERR: No, the only time we take 
Signed statements is when the man wishes to withdraw his 
Glaims If he has a representative with him during the 
imcverview and 1Pethéremis areonrlict (of tstatement . 

MR. ESTEY: Does the investigator, when 
he writes out his report on talking to the workman, show 
the workman what he ws in his report? 

MR JORERR Not unless it is to be signed, 
Sir, but he would review the evidence to make sure that 


what he has is correct. 


MARY BSTEY s That is he would review it 
with the man? 

MR. KERR: With the man; sir); cyves« 

MR. ESPEY: Then when it gets down to the 


various appeal Stages; that report is not.» given to the 
man in its complete form but it appears in the summary 
of the evidence we have heard about? 

MR. KERR: thauwis nipebte ns ire 

MReoRSTEY : He doesn't get the full 
statement 7 

MR. KERR: He doesn't have a copy of that 
statement 

MR. ESTEY: If he has signed it, does he 


c r "s 9? 
Bec a copy: 


MR. KERR: Noy sir, he does» not. get a eopy 
MR. ESTEY: He does not get a copy if he 


signs it? 
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MR. KERR: On request, Mr. Black advises 
mei,che*’ cant have oa copy of that. 

MR. ESTEY: And I take it that at that 
stage, and by that I mean the investigation, that this 
language question, of course, comes to the notice of the 
Board? 

MR. KERR: Anat is ries. 

MR. ESTEY: What practice do you have for 
workmen who can't speak Engiish and the investigator 
arrives on the Seene,"and I'takeit he is’not multi- 
lingual, what do you do? 

MR. KERR: it is up to the investigator 
to obtain an interpreter who is not associated with the 
ease, to assist in taking a statement from the man. 

MR. ESTEY: That is you don't take the 
fellow on the next bench as the interpreter but you get 
an inverpreter? 


MR, KERR: We don't take men on the next 


MAY ESTHY: Now this investigation which 
you conduct is, © suppose, almost invariably done at othe 
employer's premises? 

MR. KERR: Part of it takes place at the 
employer's premises. The employer must be given an 
opportunity and his representative is interviewed on the 
employer's premises. Frequently the workman is interviewed 
on the employer's premises, particularly if he has 
returned to work, but not necessarily. The workman can 
be interviewed wherever he wishes - in his own home, or 


wherever he would like the interview to take place 
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MR . 


interview the workman, 


that 


MR. 


advising him that there will be an 


community in 
of his case. 

MR. 

of notice to 

MR. 

MR. 

knows 


coming and that he 


employer? 


MR. 
employersze do you f 
gator writes out a 
of the accident? 

MR. 


ls him or gives 


eerning the 


MR. 
it, sick 
the statement as ta 


MR. 


sign the statement. 


MR. 


statement? 


the very near future, 


Ollow: the same procedure, 


Board policy that the employer should 
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ESTEY : 


On those occasions where you 


do you give any prior notice. of 


investigation to the employer? 


KERR: The workman receives a letter 


investigator in his 


GO Teeki int osnabhestacius 


ESTEY: Do you give a similar letter 


the empleyer? 


KERR ¢ Yes, (Weodes) Sax. 
ESTEY : So when the investigator comes 


what. the purpose is and that he is 
is. going to interview both the workman 
All 


that is known to the employer at 


KERR Oh, yess 
ESTEY 3 Then when you interview the 
the investi- 
version 


statement of someone else's 


KERR ¢ He records what the employer 


htieesin the form wtf informatiiom con= 


accident. 


ESTEY ¢ In the routine of investiga- 


sign 


ken down by the investigator? 
KERR : No, the employer does not 
HOTEY : He is not asked to sign a 
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MR. KERR: He is not asked to sign a 
statement. 

MR. ESTEY: Does he get a copy of the 
investigator's report? 

MR. KERR; No, Sir. 

MR. ESTEY: If he asks for it, can he get 

MR. KERR: Noe Bir. 

MR. ESTEYs: Whateile the peason;for that 


Pon uayes 


MR. KERR: The information which we obtain 


4 


ls confidential and it is our feeling that he should not 
lave a copy of the investigator's notes investigating the 
accldent or themelrevmetances surrounding it. 

MR. ESTEY: You say the information the 


2 


imvestigator gets is confidential, but I am directing my 


44 
I 


questions to the statement he makes while he is .alking 
to the employer and the employer's. nominated witnesses, 
agseit were: -That is not confidential. Why wouldn't the 
employer get a copy of what the investigator transcribes 
of that interview? 

MR. KERR: Wells I suppose riiave trequesve 
it, he would but he already knows what has been said. [I 


Sm 


don't think we have had that type of situation, but I 
would think if the employer wanted a statement of what he 
said, I don't see where we would have any objection to 
giving him a copy of what he said. 

MR. ESTEYs That is why I asked the 
question, because a moment ago I thought you were indi- 


cating he couldn't have a copy, and it seemed rather 
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MR. KERR: I may have misinterpreted your 


question. I was thinking in terms of the entire investi- 


gation notice, 


MR. ESTEY: Or getting a copy of the 


MR.KERR: Yes. 


MR. ESTEY: So if .he wanted to see what 


the investigator's conclusions were, he could see? 


MR. KERR: Conclusions? 

MR. ESTEY: Conclusions of the interview 
of the employer. 

MR. KERR: That is right . 

MR “BOLEyY 3 Not the employee, the employey. 

MR. KERR: Not the conclusions of the 


entire invest igathon: 


MR, BSTEY: But if the employer said, 
"Look, you had better talk to these three people because 
they were there", and he brings them into the room and 


introduces them and an investigator interviews them and 


writes it all out, I assume that the employer could get 
a copy of that part of the investigator's report? 


MR. KERR: There would be no objection. 


MR, ESTEY: But as to getting access to 


the overall conelusion as to whether or not this was a 


compensable accident, the employer is not entitled, I 


4 


take it, to receive that part of the investigator's repory? 


MR. KERR: That is right. I might also 


say, too, that the investigator does not make the decisio 
e obtains the facts and the information that the adjudi- 
all the 


ecator at Head Office requires. These facts and 
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relevant information requested is obtained and th file i 
returned to the adjudicator and the adjudicator makes the 
decision in a case, not the claims investigator. 

MR, ESTEY: But I suppose if the claims 
investigator -= does he give his opinion as to the cause 
of the accident or the actual event, as to what it was? 

MR. KERR: He must obtain the facts con- 
cerning the eventand he records the facts. He also visit 
the scene of the accident in a great many cases and we 
use his report to assist in making the decision. 

MR. ESTEY: Now you come back to the 
chaimsabranch and the individual claims adjudicator, who 
has the file, makes the first decision? 

MR. KERR: ¥es; 

MR. ESTEY: Onepageocfour bofayour britef, y 
say that if he comes to the conclusion that the claim 
should be rejected, he does so, "with the approval of the 
supervisor"? I had better look. I may not have the 
wording right -- yes,-it is with the approval of his 
supervisor, not "the". Can the claims adjudicator reject 
a claim without the approval of his supervisor, or must 
he have the approval? 

MR. KERR: He must have the approval of 
the supervisor because we consider the rejection of a 
claim to be a rather serious matter and, therefore, we 
have to have the opinions of two claims officers on file. 

MR. ESTEY: Before there is a rejection? 

MR. KERR: Yes, and in instances where 
there is a medical element involved, there will be an 


initial of a medical officer, because there may be a 
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medical aspect involved in the rejection of this claim so, 
therefore, there would be at least two initials by claims 
officers and one by a medical officer, 

MR, ESTEY: And that would be the medical 
officer attached to that section? 

MR. KERR: ¥es, he would be located 
physically, right in that claims section. 

MR. ESTEY: Right in that section? 

MR. KERR: Yes. 

THE COMMISSIONER ¢ It does not have to 
havyeewne approval of the supervisor if he is. allowing 
the claim? 

MR. KERR: Noy itir.», Heré,again ©. ghoulke 
perhaps clarify thats There are some accidents that are 
guite, clear cut- and they, can be allowed by any. claims 
officer. There are other accidents where the circum- 
stances are not quite so clear cut.and those instances 
we require the opinion of two claim's officers or the 
eoneurrence of two claims officers to accept the claim. 

I do not wish to leave the impression that all claims 


are accepted on the initial or the authority of one 


MR. ESTEY: I was going to ask you that. 
L finds that! ac little difficult.to comprehend. How, does 
the supervisor know that the claim is of a type requiring 
two acceptance signatures if the man who first gets it 
allows the claim? 

MR. KERR: Well, this is set down in 
our operating procedures, the types of claims that can 


be allowed on one initial are clear cut accidents where 
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something has happened at work; not strains and sprains; 
where something has happened at work -- a scaffold or 
something has given way, some machine or something has 
occurred that has caused bodily injury and it is quite 
clear cut. 


MR, ESTEY: And no discrepancy in the 


oD 


reports 

MR. KERR: Exactly. 

MR. ESTEYs: In that kind of a case the 
claims adjudicator allows it and that is the end of the 
review? 

MR. KERR: That is the end of the initial 
allowance The claim is reviewed as it goes on. We have 
Avahigy conunel aiomdehbaimeschat go on for a long period 
of vine, but 1. pihinksivem geutimg off the subject. now. 

MR. ESTEY: I want to come to that and 
perhaps it is convenient to ask you now. in those cases 
where the allowance involves a substantial, obvious 
substantial liability -into the future on the part of the 
Boardhandittasiunds is«there im your policy. an auomati¢c 
review of that allowance by more than one claims officer? 

MR. KERR: Yes, there is. At the end of 
twelve weeks, the claim, including the initial allowance 
and everything subsequent to that initial allowance, is 
reviewed by a senior claims officer in each section. He 
is usually the supervisor or the assistant supervisor in 
each claims compensation section, and he must carry out 
a complete review of that claim. He also has regard for 
the man's progress. He must make sure that we are still 


paying for what the claim was originally allowed and that 
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nothing else has crept in, some subsequent condition which 
was not related to the original accident. This is some- 
thing we must watch. 

MR. ESTEY: Before we get into this questi 
of temporary disability and checking back on that, what 
percentage, if you can answer this, of your claim files 
which are allowed, are reviewed by more than one claims 
officer? 

MR. KERR: We could not give you an 
accurate figure on that. 

MR. ESTEY: Is there any spot check on it, 
as we hear the Income Tax people give their files, so that 
one in eight are pulled out and spot checked by a review 
team of claims adjudicators? 

MR, KERR: We use our senior claims officer 
as supervisors to perform this quality control function, 
and their duty is, every day, to check so many claims of 
e6ch claims of fi¢er “iam his section.) So; this is,"iyw erfec, 
a spot check, not only of the long standing claims but of 
all the claims. He spot checks the claims that are being 
handled on the desk today. 

MR. ESTEY: Then, let us move on in the 
sequence of time, and can you tell me what happens in the 
case of a claim which is allowed but, at the time of 
allowance, there is no terminal date to the compensation; 
that is, it is not a four-day claim which is allowed on 
the basis of a four-day claim, but it is open ended at 
that point: How do you keep track of the liability of 


the funds so that it does not extend beyond the need for 


compensation? 
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MR. KERR: When it extends beyond -~ if 


there is no terminal date in the doctor's report and there 
is no indication that he has gone back to work, we mst 
then obtain progress reports from both the workman and the 
doctor and, in some instances, the employer and on the 
basis of this further information, it is the responsibilit 
of the claims officer to allow subsequent payments of 
compensation, to authorize further payments of compensatio 


Rk 


The claim, if it does-become prolonged, if the claims 


not a doctor, becomes prolonged, the claim is referred to 
the medical officer who is in the section, to review, 
concerning the length-of disability and the man's treatment 

MR. ESTEY: But in the bulk of cases, is 
the return to work or alternatively the entitlement to 
continue compensation dependent upon the doctor's answer 
to the question, "When will he be fit to return to work"? 

MR. KERR: Basically, yes, sir, because 
we base payment of compensation, once the claim has been 
allowed, on the basis of medical evidence. He provides us 
with a description of the man's condition, the last time 
he was seen in his progress report and gives us a forecast 
of how long he feels the man will be off work. He is 
also asked to tell us what treatment the man is receiving 
and whether or not he feels that the injured workman is a 
candidate for admission to the hospital or rehabilitation 
centre, 

THE COMMISSIONER: If I may interrupt, 
this authorization of compensation, how frequent are the 


intervals when it has to be authorized? 
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MR. KERR: It depends upon the nature of 
the-case,. sir. -If a man has. a fracture of the femur 
which is the big bone in the leg, we know he is going to 
be off work for at least two or three months, so the 
claims officer can authorize compensation for a period of 
time, let us say, six weeks, without obtaining further 
medical reports. Then the payments are sent out every 
two weeks. 

THE COMMISSTONER: Well,’ im an ordinary 
ease where.the injury is not very heavy, is there an 
automatic review of that -- is there an automatic author- 
IZ3G 00. «OA 00. .7ou, authorize .lt.at a.particular time? 

MR. KERR: it is authorized for a 
particular time. 

THE COMMISSIONER : For a week at a time, 
or something like that? 

MR. KERR: No, payments are made wery 
two weeks but if a doctor indicated today that this man 
is going to be disabled for an additional six, weeks.,..we 
would authorize payments for four weeks, as an example, 
and then at the end of four weeks we would obtain further 
progress reports from-the doctor and the man and they 
come back to the claims officer and it is his responsi- 
bility to review the case again and determine whether 
or not further compensation should be authorized. There 
is a review each time these progress reports come in, 
and the progress reports are not sent out automatically; 
they are only sent out as frequently as we require them 
for the authorization of compensation. 


MR. ESTEY: To reduce that to practical 
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terms, Supposing a workman is cut: Cuts don't all heal 
in the same length of time and all people don't heal in 
the same length of time, and the doctor, when he fills out 
form 7, cannot say in answer to your tenth question when 
the man is going to be able to go back to work. Now, 
what do you do in that case? 

MR. KERR: Well, then, we can only pay 
compensation to the date on which the doctor saw that 
man and said, "Yes, he is still disabled as of today. 

I do not know how long he will be disabled, but he is 
disabled as of the date I saw him". So, we will pay 
compensation to that date and then we must obtain a 
further report from the doctor. 

MR. ESTEY: How is that done? 

MR. KERR: We send a report to the workma 
and he is requested to take it to his doctor for examina- 
tion. . The doctor completes the report and the doctor 
mails the doctor's report to us. 

MR. ESTEY: Is the man receiving compen- 
sation at the time he-gets that form to take back to the 
doctor again? 

MR. KERR: Well, he has only received 
compensation to the date to which we authorized it, and 
in. this example that you gave me, it was the date on 
which he was last examined by the doctor, and the doctor 
said that he was disabled as of today but that tomorrow, 
he did not know. 

MR, ESTEY: So that is the practical way 
that you get the man back to the doctor for another 


examination? 


~~ 6 4 


at Tred t'nob elqoeq Ile tos a 
| [duo eIft> ea nedw mosoob end ban ins ota 
| petw hottseup Adnes quoy of rewanm! nt p< 
| gio sina of sbad oy oF SIte 6d ox gnitog! BE’ an 
| | fesse gaAt at ob sey ob: 3 


Qiq (lao med ew ,neott- (flew ARR LAM 
dans wee todcob ont dotnw no sted edt of notteahed 
.yabod To Be beldsetbh fftte st sd ,eeY" , Stee bas 
ét ed dud ,befdsselb sed rote sd gol word won Jor ObyD 


a! 

vaq Iftw sw ,o8 ."mici wee I saab ety to ea befdseth 

e niside vem ew nent See eteb vatt of det damyegnee. 

mai .sovseb afd movt taoqet tod tal 
Tenoh gard et woH +tYOTeH .AM 

ramttow sd“ of Sroqet 2 boee sW TARE LAM 

-animaxs 101 “otoob ald of 7} eded oF botasups: at sd Ons he 


4ed80b of% bas dnoqet et eatelqmoo totoob sAT- . nol? 
ev 6d Progen atrotoob erftertaa IM 

-feqmen yolvisost nam ent ef vere AM 
ets oY Yond oat oF mio? vedd eteg on emit sat ys aolise 
faisgs toteob 

Beyieos: yino ged oi [few :fAaA .AM 
bas .32 beslucnius ow doltdw o? efad sdf 09 noldasnegmeo 
fo #tab ent eu If . om Sveg voy dard pteias etadunt 
“odso0b eAxy bas .todoob ett yd benlmaxe desl eaw ea doftw 
wortowos gadd dud yabot to as baldsath saw sf teat bise 
7 Wont ton bth eit 
yew Lastioan sid ef seit 08 86s vETeH AM : 
efdons 101 svoroob edd ot Aosd. mm ed? tog TOY secid. 
> tao : maxe 


— 


_ 


Nethercut & Young 


622 
Terente, Ontario 


MR.. KERR: Yes. 's lies 

MR. ESTEY: If he were still on compensa-= 
tion, I take it, you might have trouble getting the sub- 
sequent checks. 

MR. KERR: Not necessarily, sir. We may 
want to have a doctor's report. Perhaps our medical 
department says, "We would like an up-to-date report". 
The man is still off work and entitled to compensation 
but we would like a progress report on his present con- 
dition. We would like to see how his treatment is 
progressing, and we would ask the man to take a report 
to his doctor to have it completed. 

MR. ESTEY: Under what circumstances 
would you get the report that you referred to a moment 
ago from the employer.in these cases. 

MR. KERR: It may be a case where the man 
is fit for suitable employment and -we are not sure if the 
man has returned to employment and we are asking the 
employer to give us information as tc whether or not he 
has returned. to employment. 

MR. ESTEY: That is, if the doctorshad 
answered 10 (B), "If capable of performing some suitable 
restricted work, give date first able”. If the doctor 
indicates some lesser work, that would be followed up.. 
perhaps through the employer? 

MR. KERR: Yes. We don't do it routinely 
sir. We have to be careful in the use of forms. Someone 
the other day mentioned forms, and we try to exercise 
discretion and only send out forms and request eports 


when we need them for adjudication or treatment purposes. 
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MR. ESTEY: What does the doctor do if he 
has language troubles? Do you provide an interpreter for 
the doctor? 

MR. KERR: These doctors could be any 
place: inthe, province,. sir. 

MR. HSTEY: Does that happen or is it a 
problem the Board is aware of? 

MR. KERR: I think it does happen but we 
do receive the reports. 

MR. ESTEY: somehow they get in? 

MR. KERR: They get Dn to Vee, Tinted 
confess, no doubt they do have trouble communicating on 
occasions but as far as a workman coming to our head 
office is concerned, to be examined by our own doctors, 
we have interpreters who take care of this problem. 

MR. BSTHyY: Now, before we leave this, 
Mr. Kerr, would you go through Exhibit 8, would you go 
through these pages of Exhibit 8 in the order they appear 
starting from’ the? top whichis the pink ‘coloured. ‘sheet, 
Ma. “Kerr , and? tel Pus what each of these are for? 

MR. “KERR: Yes, sir. The Treatment 
Memorandum is stock-piled, if I may use that term, with 
the employers. They have a supply on hand and when the 
employee is injured, the employer is required to complete 
one of these forms and it is addressed to the doctor or 
hospital indicating that the employee, by name and 
address, claims to have been injured in our employ on 
such and such a date and requires medical aid. We are 
sending a report to the Workmen's Compensation Board, 


Ontario. And then he puts the name of the firm in there 
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and the address and the name of the official. 


We have in a box here, the statement, "The 
workman has the initial choice of doctor, but may not 
change doctors without permission of the Workmen's Compen- 
sation Board, Ontario". 

MR. ESTEY: At this stage of the game, the 
doctor knows the man is an employee, apparently covered 
by the Act, but doesn't know, of course, whether the clair 
will be compensable? 

MR. KERR: Take Tee Ccorrecu., 

MR. ESTEY: So, at this stage, who is 
obligated to pay the doctor? 

MR. KERR: At this stage, I suppose there 
is no.obligation, but in practice what we do, if a claim 


is-regected, let us assume all the reports are in now and 


we are placed fn, thee position of rejecting) the claim, 

two situations umientheceur: If weouse: the doctor's! report 
as, parte ofsetherinformation on which,to make a decision, 
then we.do pay the doctor for the first visit. If the 
claim is rejected because the accident did not arise out 
of employment, it happened at home, even though the 
employer did send this, then we do not pay the doctor 
ror the: Lirst.vieit . 

MR. ESTEY: He has to be paid by the 
workman? 

MR. KERR: He collects from the workman 
or from-some-other source. 

At the bottom of this form we have instruc 
tions to the doctor. "If it appears that the workman wil 


be disabled from earning full wages for MORE THAN TWO 
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CALENDAR DAYS, please submit a doctor's first report, 
Form 8, to the Workmen's Compensation Board. Delay in 
completion will delay payment of compensation." The 
doctor does have a supply of these reports, the doctor's 
firstiteport; inshispoffiee: 

MR. ESTHY: The fact that the doctor gets 
paid for a certainty if the accident is compensable, I 
take it, has been found to be no deterrent to accurate 
Feporcing? 

MR. KERR: Llamiéorry,ceirgnl dondatequgtce 
follow you. 

MRSCESTEY: The anomaly of the doctor's 
position here, bounces right off the paper. He is paid 
by the Board if the report leads to a compensable claim, 
youptelia us¢ 

MR. KERR: Ih eertvainycirecumstances« 

MR. ESTEY: He may not be paid by the 
Board necessarily, if the result is that it is not a 
compensable claim and so my question, which I hope no 
one will take as being a cynical question, is whether or 
not the Board's experience has found that this anomalous 
method of payment operates as an obstruction to good 
reporting from the doctor. 

MR. KERR: No, etirerthe doctor's report 
of the situation, gives his findings and gives his 
opinion as requested on the viet tie ee and I don't think 
at that stage he is concerned with the outcome of the 
claim. 

Mr. Holey: In question's, od ormexampie , 


he is to answer by completing the workman's history of 
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une injury. 

MR.KERR: may ts rlent, “on His doctor's 
SiLPst report. 

Mn, Bory: So the doctor has to put down 
and write out what the workman tells him. 

MR. KERR: Briefly, that is what he does. 
The history of “accident given by the doctor is usually 
pretty short. 

MR. ESPEY: L*2ou “aneag or you, on form 
Py "tne treaunenu menorandum “1s iil led out: and “1t ~“20es to 
the’ doctor and’ TI take-it the doctor uses that as hts 
authority to proceed and he then sees the man and completes 
the form 7 which we have already discussed. 

MR. KERR: He completes form 8, the 
MugTo eS One, ‘vile doctors tirel report, “Whe Dink Ones 

Ma OTE Y : T am sorry, form 8. There is 
no special form that the man is asked to sign to authoriz 
the doctor to tell all to the Workmen's Compensation 
Board? 

hi, KERRY Nore 

MR. ESTEY: And I take it the Board has 
not encountered any opposition from the workman at having 
his medical secrets revealed to the Board. 

MR. KERR: Not to my knowledge. 

MR. ESTEY: oe ne Iii Lolo ior 
arrangements that the doctor has to tell the Board the 
basis of the injury and’ the nature of the injury’? 

MR. KERR: Priehitts Sse « 

MR, BEOTEY: What is the white form, the 


second page of Exhibit 8? 
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MR. KERR: The second page of Exhibit 8 
is a two-part forms The first is a little. letter which 
goes out to the workman and attached to it is the workman|s 
report of accident which we request the man to complete 
and return to us as promptly as possible. The letter 
gives him some guidance. Amd on the reverse side is an 
outline of information concerning Workme1's Compensation. 
It tells him the benefits that are payable in case of 
non-fatal cases, tells him what earnings are used for 
compensation payments, there is a section which describes 
medical aid that is provided in the case of an injured 
workman and some general comments about Workmen's Compen- 
sation. Theraips meimore list of our districk of Mices 
with telephone numbers in case the injured workman is in 
an area served by the district office and wishes to 
contac: tinat ioffilee) fer, some. assistance. The top part of 
the form is a tear-off and we suggest to the man that 
he should keep this stub for reference and on this form 
is his claim number, his own name and address and the 
date of accident. We have found. in the past, that 
sometimes when a workman would lose a record of his 
claim number with our large volume of business it 
is most important and helpful for the man to use his 
claim number whenever he corresponds with the Board. It 
helps us provide a better service in taking care of the 
inquiry. 

The form itself is to be completed by the 
workman. Frequently, we find that he does obtain 
assistance from a Bhatia representative or an employer, 


even his clergyman will complete it for him. But the ma 
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MR. ESTEY: Is that the form that follows? 

MR. KERR: The white one, form 6, Workman' 
Report of Accident. 

MR. ESTEY: ihe second page;oform Hy ta a 
covering letter sending out form 6. 

MR. KERR: ThateLS correct. 

MR. ESTEY: I take it that the Board 
regularly encounters the language question we talked about 
here earlier, because in, thermiddleiof the form it inquire 
as to whether the man speaks English. 

MR. KERR: teeae is riehe. 

MR. ESTEY: So I take it that the Board, 
feom-that.cebage poms owould be able, if it had a multi- 

lingual set of forms, to service this man in a language he 
mignt be able to read after you looked at form 6. 

MR, KERR: We would have to obtain, perhap 
one other factor, over and above, "Doyou speak English" - 
"What language do you speak?" We would have to find that 
out. 

MR. ESTEY: Why don't you ask him what 
he can read and write, rather than speak? Because from 
then OA wks he was Portuguese or Italian, as we have heard 
is common, I take it it-would not be too much of an 
expense for the Board to at least have one line in those 
two languages at the bottom of a form, warning the man of 
the consequence of signing the thing if he didn't under- 
stand it. That suggestion was made. Have you any comme nt 
as to whether that was practical? 


MR. KERR: This could be done, sir. 
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Mi. ESTEYs I know that some of your form 

have a foreign language on them because your accident 
notices are in different languages, but do any of your 
forms proper have more than the English language on them? 

MR. KERR: No". all of our forms are in 
English at the present time. 

UR... ESTHY? Then, what is the next form 
which is the fourth page of Exhibit 8? 

MR. KERR: This buff form is the Employer 
Report of Accident or Industrial Disease, form 7. 

MR. ESTEY: And this is the one that the 
employer is given a supply of? 

MR. KERR: That is correct, he has a 
supply in his office: 

MR. ESTEY: And this is the one he should 
fill out within the three-day period? 
MR. KERR: This is the form that we 


eo 45 


require himtofill out but not always is it possible 
torvhnam. tosrfall atl eutewithin the three day period. 

MR. ESTEY: Where do you measure that 
three-day from - notice to the employer of accident? 

MR. KERR: The Act says three days from 
the happening of the accident. This is not practical in 
many situations because the employer would not know that 
an accident had occurred to the man until, perhaps after 
the three-day period. 

MRs ESTEY: In the case of a disablement, 
of course, you would have greater difficulty as to where 
you run the three days from. 


MR. KERR: Well, the Act is rather specif 
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on that point. Section 115 says -- 

MR. ESTEY: You 'say Lteis specifie dealing 
with disablement? 

MR. KERR: Well, the definition of acciden 
that includes disablement, sir. 

MR. ESTEY: What is the happening of the 
disablement in (a), I wonder - 115 (1) fa). 

MR. KERR: Well the definition of accident 
includes disablement arising out of employment. 

MR. ESTEY: But when? 

MR. KERR: We would have to take it from 
the date of the incident or the occurrence which caused 
the disablement . 

MR. ESTEY : Or which is said to have caused 
the disablement. 

Mae OER 8 Yes 

MR. ESTEY: Because that might be quite 
a debate,as to what caused the sophisticated disablements 
that Mr... Osler lectured on yesterday. 

MR. KERR: Yes, this is sometimes a point 
that requires a great deal of thought. 

MR. ESTEY: T take@ekt sreu de. mot irre ra 
great number under section 4 of 115? 

MR. KERR: We never fine any employer for 
failure to report an accident within three days. 

MR. ESTEY: You never do? 

MR. KERR: It is in the Act and it can be 
used but it is not very practical in many situations. 

MR. ESTEY: If an employer said, "I am 


not going to be bothered with that, you don't pay me to 
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report these things and I am going to hire somebody, I 
wont do it". You would surely fine him. 


MR. KERR: We have penalties but we don't 


confine it to just the three-day limitation. We do impose 
penalties on a good many occasions but it is not based on 
just the three days. We request a report from the employelr 
and if he does not send us the report, we send a second 
request and at that time he is told if the report or 
information - it could be even after the claim is allowed 
- 1s nob received, then we are fTorced°to impose a penalty, 
which we do. 

MR. ESTEY: So what you are saying is the 
Board policy with regard to subsection (2) is to use it 
when there is a refusal by the employer to cooperate? 

MR. KERR: In fact, in many instances 
of no-lost-time accidents, some employers would prefer th 
we charge them, rather than go to the expense of sending 
lus @ report of accident, So obviously they have to be 
charged. 

MR. ESTEY: Is there much of a practice o: 
charges under Section 115? Have you any statistics? You 
ean let me have those later, if they are not available. 

MR. KERR: Yes, I have a brief report 
here. From July the lst, 1966 to the week ending Septemb 
the 23rd, 1966, approximately 1,379 firms were charged 
under Section 115 (3). 

MR. ESTEY: How many was that? 

MR. KERR: 1,379 firms were charged umer 
Section 115 (3). The total number of charges amounted to 


1,789. Some employers were charged twice. 
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Now, we must say in fairness, that the 
majority of these charges are for no-lost-time accidents - 
medical aid only. We do not encounter a problem of any 
size when there is compensable lost time. The majority of 
these relates to no-lost-time accidents where perhaps we 
have a $5 or $10 doctor report on file which we must con- 
sider for payment. 

MR. ESTEY: That you charge against the 
employer if he does not comply under Section 115 (3)? 

MR. KERR: Tha ie. richt. yes. 

MR. ESTEY: Then,.on, the next. page in this 
group of forms, is the form 8. You have already discussed 
that with me and below that we come to form 26, Mr. Kerr. 
What is that? 

MR «KERR: Thies 6, the Deston’s Progress 
Report which is sent to the workman to be taken to the 
doctor, and why we do this in that manner is that we want 
the man to go to the doctor for examination, so the doctoi 
will complete his examination and provide us with an 
up-to-date report on the man's condition and his forecast 
concerning the workman's ability to return to work. The 
form also asks a few questions that are helpful from the 
treatment point of view, not only for the Board to know 
what is being done for this man, but it may be that our 
medical department or our hospital and rehabilitation 
eentre can assist im the treatment of the case, if it is 
the type of case that should be admitted to our hospital. 

MR, ESTEY: This is the kind of form that 
your policy has indicated will not be released to the 


workman or to anyone else. 
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MR. KERR: This is the kind of form that 
was discussed, yes. Usually, at the same time the work- 


ev 


man's progress report goes out with this one 


MR, ESTEY: Question 4 (A) on this form 
says, Specify any factors delaying recovery". Is that 


the point of the form where the doctors most frequently 
indicate that the workman is perhaps delaying his own 
recovery or that he is not getting back to work as fast 
as the doctor thinks he should? 

MR, KERR: That is a possibility. More 
frequently what happens is the doctor will say that 
infection has set-in or that there is non-union of the 
bore,cin wheitcase: or a fracture. This’'again serves ‘two 
purposes == and it could be the statement that you make 
that perhaps the man is not moving as quickly towards 
o work, as he had anticipated. 

MR. ESTEY: Out of the 380,000 eclaims in 
the year, it would be a safe bet that that kind of thing 


happens, and I am wondering how the doctor repats that 


MR. KERR: He would put that at any place 
in his report that he-feels it should go in. Sometimes 
it is under question 2 or 3 or question 4, as you have 
indicated 

MR. ESTEY : And that does happen? 

MR. KERR: It does happen. sir. 

MR. ESTEY: And then form 41. 

MR, KERR: Form 41 is the Workman's Progr@ss 


s sent directly to the workman, and he 
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that if there is a doctor's repa@t form attached, which 
is the one we .just discussed, to please take it to his 
doctor for completion. Not always do we have a doctor's 
report completed at that time. That is why we have it 
worded in that manner. 

MR. ESTEY: When would you use this with out 
the doctor's report attached? What kind of a case would 
that be? 

MR. KERR: It may be a case of temporary, 
partial disability where we already have medical evidence 
on Tile or informathonvon fhleindicating.that hewis 
going to be temporarily partially disabled for the next 
bwOeorbthres mentas an Taere ois noypoint in obtaining a 
medical report during that period. One thing we might 
want to Know and must know is, did the man return to work, 
and in those circumstances we would send a report to the 
workman only to determine whether or not he has returned 
Go work during that period... On the basis of this informa: 
tion we know whether we should pay him partial compensa- 
Gion on a percentage basis or, if he goes back to work, 
we must inquire to determine whether or not he is 
entitled to partial compensation on a wage-loss basis. 

MR. BSTEY: Is there any comparabie form 
for the employer to fill out automatically when the man 
comes back to work? 

MR. KERR: Yessnitueisscalled,.form,9 

MR. ESTEY: We do not have that one. 

MR. KERR? I am sorry, I did not include 
that 


MR. BSTEY: But there is such a form and 
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automatic thing? 


MR. KERR: He has a supply of form 9 along 
with form.7 and the instructions and request is that he 
complete it and return it to the Board when the man 
returns to work. 

MR... BSTEY 3 I take it for simple,economic 
reasons the employer does fill out that form and does send 
it Into the Bard. 

MR, KERR: iInethe majority of cases, yes. 

MR. ESTEY: Attached to that is a big, 
yellow notice which is form 82 and I take it it is to be 
posted by employers on the notice boards. 

MR. KERR: Yes, I suppose the only way we 
can identify this is as form 82. The employer is required 
LO post this.in a-conspicuous place. Usually it is in the 
first aid room or some other spot where it can be viewed 
by employees. This is.covered under regulation 10, headed 
up, "Posting of information regarding Act. Every employer 


in schedule 1 or schedule 2 shall post up and keep posted 


up in conspicuous places within easy access of his workmer 
such card, pamphlet or other information concerning the 
Act or this regulation as is supplied to him by the Board. 
This is the one we supply to the employer. 

MR. ESTEY : In line with the ideas raised 
by the Labourers Union and by others, does the Board print 
this yellow sheet, form 82, in Italian or Portuguese? 


MR. KERR: No. It ts in English at the 


present time, sir. 


MR. ESTEY: Moving on to thethorny proble 
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of accidents arising out of and in the course of employ- 
ment, somebody in one of the briefs yesterday, read out 
a Board directive stating that before an accident would 
be found to be compensable, it had to be more than it 
happening on the premises or happening within the hours 
of work; it had to be the result of something directly 
linked to the man's employment. Then there was a discussilon 
about picking up a piece of timber for which the man was 
paid but which would not necessarily be compensable, 
depending upon whether or not it was unusal exertion. Do 
you remember that? 

MR. KERR: Yes. 

MRy ‘BOTs Y ¢ L6-Lb-the Board's policy that 
not only must you show that the condition arose on the 
premises, or in the course of going somewhere on behaif 
of the employer, that it was part of his duties that he 
was performing at the -time of the injury; and thirdly, 
it was something which would not have happened, but for 
the fact the man was performing a duty for his employer; 
and fourthly, and the most contertious of all, is it an 
unusal act but for which the condition would not lave 
come about? Do you need all four of those in the Board's 
policy? 

MR. KERR: That is right. We have to sho 
it arose out of employment, and we have to establish a 
causal relationship. 

THE COMMISSIONER : All of this is set out 
in the Board Order? 

MR. KERR: That is right. 


MR. ESTEY: In the carpenter case, which 
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was in the United Electrical Workers' brief -- do you 
remember that happened to a man who went up a flight of 
stairs with his tools and the Board would not allow him 
compensation for the ensuing heart attack; do you recall 
that? 

MR. KERR: I remember that case from what 
was told here. 

MR. ESTEY: I understand there was somebody 
else and not the United Electrical Workers. I take it 
the Board policy is that that carpenter would have been 
conpensaved 44 “eMitsuead of going up a flight of stairs, +h 
had been required by reason of ‘arfaidure of a ligttieutio 
walk up fifteén flights sof) istaiuvs : 

MR. KERR: I don't think we know enough 
about that particular case for me to discuss it intelli- 
gently. I don't know what the facts of the case are. 

MR. ESTEY: I don't know either. I just 
want to know if the carpenter, in the ordinary. course of 
his duties, had a heart attack, then, in that simple case 
you don't give him any compensation. 

MR. KERR: No, we have to look for a 
link -- a causal relationship. 

MR. ESTEY: So, if he did something 
unusual physically, and your doctors said, or a doctor 
said that this unusual activity had saused the happenin 
of the heart attack, he would get compensation? 

MR. KERR: Not necessarily any doctor. 

We may require, and in these cases I am sure we do, 
require the opinion of specialists. 


MR. ESTEY: That takes me to the re xt 
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question; when do you use the medical referee section in 
ee Act? 

MR. KERR: As indicated by Mr. Poole, the 
medical referee section in the Act is reserved for the 
Board. The Board is the body that refers the man toa 
medical referee. However, there are many instances where 
we *havé twosopinions medicabby, on a’claim file -= this 
would be at the claims department level -- and the claims 
officer requests the medical department to send a man to 
a specialist or a more senior specialist or for a more 
senior medical opinion. 

MR. cHSTEY : In tthe secourse of adjudication, 
when you.run into these conflicts of opinion in the medice 
field, can the claimsladjudicatem ask the Board to issue 
an order appointing the medical. referee? 

MR. KERR: NO, 6S im, sthat: ds reséervedwtor 
the Board. 

MR. ESTEY: It has to go all the way up 
through the appeal ladder before that happens? 

MR. KERR: Phat cbs icorre chy 1s 

THE COMMISSIONER: I want to make sure I 
have heard you correctly. The appointment of a medical 
referee only occurs on instructions of the Board itself? 

MR. KERR: Theat, be: nizeht, Sirs. 

THE COMMISSIONER : But it is an event, 

I suppose, which occurs fairly frequently? 

MR. KERR: Tdon' t thane so sseiat ork Gon’ 
think it occurs too frequently, but it can occur. TI have 
no statistics as to how often it occurs. 


MR. ESTEY: In Section 23 of the Act it 
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says, "Where a workman has, upon the request of the 
employer, submitted himself for examination --- " and so 
on, "and a copy of the medical practitioner's report has 
been furnished in the former case by the employer to the 
workman, in the latter case by the workman to the employen, 
or of its own motio 
the Board may, on the application of either of them, 
refer the matter to a referee." That is the section I 
had in mind, as to why that section is not used before 
the matter has gore through the elaborate appeal structur 
tos determ ige> a. ‘conflict. 

MR.KERR: Before we reach that stage, we 
have resolved our contact tothe satisfaction of the 
claims department. 

MR, ESTEY: Disee., 

MR. OKERR: We have obtained more senior 
medical opinion to get off this equal scale of two medica 
opinions. We have already done that without a medical 
Pereres. 

THE COMMISSIONER: We may be ahead of 
ourselves here, but you have experts on your own staff; 
in addition to that do you use, in that connection, with- 
out having to go and get a referee, do you use the outsid 
specialists for advice? 

MR. KERR? Yes, we use both our own 
specialists on staff and specialists available to us on 
the outside. TPhis is frequently done. 

THE COMMISSIONER: So this question of 
referee only comes in in later stages on an odd case? 

MR. KERR: Yes. We have to, in the 


adjudication claims, determine what the medical evidence 
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is, and when we do run into two different medical opiniong, 
our medical department will refer that claim, even in its 
initial adjudication, to an outside specialist for an 
opinion. Perhaps there is a difference of opinion on the 
diagnosis of a case, and the diagnosis of the case will, 
we'll assume, be important to the allowance of the claim: 
We have to clarify this and we do this by sending the 

man and the case to a specialist, not under the medical 
referee system but just in our normal powers to investi- 
gate, to obtain the facts on which an adjudication can 

per paseds 

MR. ESTEY: So, I take it, in the everyday 
operation of the Act, if this arises and the man is up in 
Huntsville,-he is sent to a. specialist in Huntsville or 
Bracebridge, or that area, and you get a further, and 
perhaps better opinion, before the claim is actually 
adjudicated. 

MR. KERR: That is our practice. 

MR. ESTEY: I was going to, on this 
question arising out of an accidert, ask you if you had 
an opportunity to look at the cases raised by Mr. Osler 
on behalf of International Nickelon these back cases. 

Do you remember those - that evidence about the man on 
tae ladder? 

MR. KERR: IT have had no opportunity to 
do that. I don't even know the identification of the 
eases as yet. 

WR. ESTEY: The other one I wanted to 
ask you about was the case of Mr. Yourt on behalf of 


Rio Algom, where the man had no history of a prior heart 
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condition but he had been a milkman and he ran a farm an 
he had about 18 other deals going at the one time and the 
he had a heart attack, as luck would have it, on the 
employer's premises and it went through to the top and 
finally someone said'"¥Yes, because of his prior condition, 
we will grant this man compensation’ You remember that 
case? 

MR. KERR: I-remember the presentation. 

MR. ESTEY: I take it, from what you said 
that you have not had a chance to look at that case. 

MR. KERR: No, sir, I don't even know the 
identification of the case, ae yet. 

MR. ESTEY: All right. You will appreciate 
pnat the dif ficulpiies+that are, reflected. ine the briets 
to, date concentrate, on that part. of the, definition of 
accident which came in in 19603 and which refer to dis- 
ablement. 

MR. KERR: Logather from the presentation 
made, that seems to be the point. 

MR. ESTEY: And the problem seems to be 
that the word "disablement". doesn't in the ordinary sense 
of the language, associate itself with an event. 

MR. KERR: No, not now. 

MR. ESTEY: ty he ibhise recudsé. 

MR. KERR: ES ae, thenwesult. Even, before 
this amendment, there were many cases of sprains and 
strains that were accepted in accordance with the Board 
Order, dated December 13th, 1934. 

THE COMMISSIONER: That is what I was 


going to ask, Mr. Kerr, is this Board Order of 1963, does 
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it differ, in any way, from the Board Order of 1934? 

MR. KERR: Yes, it does. 

THE COMMISSIONER: In what way? 

MR swKERR:s The formex Order said there 
must be a specific strain or incident and the new Order 
states that there must be a causal relationship, which was 
in the other one, ‘It is not sufficient that disablement 
comes on during work, but rather there must be something 
about the work which can be considered to have caused the 
disablement to come”. And here are the key phrases I 
would suggest, “such as strenuous work, awkward position, 
unaccustomed strain or even a movement arising out of the 
work which is reasonable to consider has caused the 
disablement”. I would think the new features would be, 
"such as strenuous work". I think "awkward position" 
would probably come under the former one and, “specific 
incident or strain” 

THE COMMISSIONER: The former one did 
not) restrict itself to specific strains or incidents. 
Under such cirecumetances it may a near that an injury has 
taken place to muscles, liganents, even in the aktsense of 
what is commonly regarded as an accident or fortuitous 
event. 

MR. ESTEY: Ththink Mr .pKerreisereferring, 
Mr. Commissioner, to the very top line. 

THE COMMISSIONER: ‘This may be assumed 
to be an accident". I remember the top line says some 
specific strain or accident. 

MR. KERR: And this was the basis upon 


which we adjudicated claims. 
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MR. ESTEY: It is partially contradictory, 
though. 

THE COMMISSIONER: Yes. In -any event, 
you interpreted that to allow you the scope to allow 
compensation, even though there had been no particular 
ineldent: 

MR. KERR: Well, we used the criteria of 
particular strain-or tneident, sir, as the first Line’ of 
the old Order indicates, 1934 Order - "Where some specifi 
surainlor) inetdenv oceurred:” .. 1THiBuwas eur basis’ for 
the acceptance for those who were accepted on the basis 
of strain and sprain. We have had back cases for years 
and there have been back cases allowed and back cases 
rejected, prior to the 1963 amendment. 

MR. ESTEY: I am a little puzzled as to 
what the Board interprets the extension of the definition 
to mean in the practice of allowing and disallowing claim 
though; * because in both cases you say there must be 
something about the work. Now, that something means an 
event, I suppose. 

MR. KERR: Wot Necessariiy/yesiry “Luteoul 
be - well, I suppose an event is a word, it could arise a 
a result of strenuous work. 

MR. ESTEY: That would be the amendment. 

MR. KERR: Not necessarily. It could be 
over a period oftime, not necessarily a long period of 
time, it could be a short time, but I don't know if you 
could call it an event at this particular moment as 
opposed to something that takes place over an hour. 


MR, ESTEY: Would that mean, to get down 
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1] to reality that if I had a job which is very strenuous - 
2] and I wont go further than to say it is strenuous - and I 
3] develop a back condition, then I would get compensation, 
4] but if Mr. Guthrie had a similar job a few feet away, 

5] which is not routinely strenuous and he developed a back 
6] condition, then he would not get compensation? 

7 MR. KERR: In the example you gave, we 

Bi would’ have: toicheck into several factors. First of alls 
9] we would want to know, was there a pre-existing back 

10 condition? We would want to know fully what you were 

11) Going, what kind of work you were doing, what were the 

12) mechanics involved and we would want to know what is the 
13 present diagnosis and if we could establish a causal 

14 relationship, then we would have authority to accept that 
15 ela in, 

16 THE COMMISSIONER : It must: be a question 
17 ofifackh® for! the: Board-in every case, in all of these 

18]| circumstances. 

19 MR. KERR: Each case must be dealt with 
20 individually ,a'sirs 

21 THE COMMISSIONER : Of course the allegatiaqn 
22 here is that you consider that the increase in back cases 
23 has indicated that the Board has put in a different 

24 interpretation, a very different interpretation on the 

25 section of the Act, since its amendment. than it did 

26 | Betore). 

27 | MR. KERR: Well, I think that the amendment 
28 | has broadened to a degree, the acceptance of certain 


29 claims. 


0 MR. ESTEY: On that point, which you migh 
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as well deal with now, the International Nickel figures 


you heard, indicate a rather startling change in the 


number of claims being filed and a very startling increas 
in the nunber of back claims being allowed. Do you have 
any explanation as to that? 

MR. KERR: Not at this time, Mr. Estey. 
We are taking steps to analyse the figures for that 
company, along with other information, and next week we 
hope to present, as you have requested, some more infor- 
mation on this subject. 

MR. ESTEY: I only have one or two more 
questions and perhaps if I speed it up, we can finish 
before we adjourn, Mr. Commissioner. I want to talk 
about the waiting period. The Act says, umer section 3, 
‘Where in any employment to which this part appiics, 
personal injury by accident ..." and so on, "... the 
employer is liable to) provide or to pay compensation in 
the manner and to the extent hereinafter mentioned, 
except where the injury does not disable the workman for 
a period of at least three calendar days from earning 
full wages", - at least three calendar days. And then 
T see in Exhibit 8, page 1, form 156, in very heavy type, 
it says: "DOCTOR - if it appears that the workman will 
be disabled from earning full wages for MORE THAN TWO 
CALENDAR DAYSyeplease submit a doctor's first report , 
and all through the forms in Exhibit 8, I notice that on 
the second page of Exhibit 8, form H, you say: "If you 


are disabled from earning full wages for more than two 


calendar days as a result of the accident, please complete.. 


And then on the reverse side of that form - on the back 
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of form 6, there is another little box which says: "Do 


not answer these questions unless your disablement lasts 
more than two calendar days". I am wondering what the 
basis ifor tthe Board's policy sorsinterpretattorsof the 
statute as meaning more than two calendar days whereas 
(a) says at least three calendar days is. 

MASiPRERR Sich ‘chilikhe sims tthat frequently, 
when people read this section, they forget about the 
words that follow "calendar days". "Does not disable the 
workman for a period of at least three calendar days". 


'jofrom éarningefull 


Let us not stop, let us read-on, 
wages". 

THE COMMISSIONER: You say, on the 
strength of that, he could keep on working and he doesn't 
have to stop work. 

MR. KERR: Yes, that-is true. 

THE COMMISSIONER: As long as he is not 
earning full wages? 

MR» KERR: ulf he has suffered a wage loss 
pecause of his accident, he omay be entitled, in that case 
to compensation on a partial disability case, 75 per cent 
of his wage loss. But, if we may come back to the exampl 
people have been quoting, if I may help to clarify this, 
if I may, Mr. Commissioner, let us take a man who was 
injured on Tuesday. He is injured around noon, half a 
shift. He is disabled from earning full wages that day 
because he can't work in the afternoon, so that is con- 
sidered one day he is disabled from earning full wages. 
True, he has not been disabled the full day, but he has 


been disabled part of that day, and thereby disabled fro 
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earning full wages for that day. Then he is off work 
Wednesday, he is off work Thursday. In actuality, he 

has been off work ,.twovand altalf days; -but«He *hasabeen 
disabled from earning full wages for three days. This is 
why we say more than two days. 

MReSESTEY: So he would become eligible 
to receive his compensation on Thursday? 

MR. KERR: No, it is dated back to the 
time he ceased work. Let us say on Tuesday he stopped 
work at noon. 

MR. ESTEY: I didn't say "entitlement", 
I said "eligible". He becomes eligible after what period 
eritime? 

MR. KERR: Two and a fraction calendar 
days. 

MR. ESTEY: On your example, when does 
henbecomecéchigibhe? 

MR. KERR: OdeBPriday. If he ls disabled 
Tuesday, Wednesday and Thursday, he has completed his 
eligibility because he has been disabled from earning 
full wages for those three days and he is now eligible 
for compensation. 

MR. bHSTEY ¢ His holdinewpertiod sends 
Thursday midnight? 

MR. KERR: Yes, calendar day. 

MR. ESTHY: Now, ebfchesis churt sone Friday 
and he doesn't miss - he is not scheduled to work, let 
us get a simple example, his plant is completely shut 
down on Saturday and Sunday, every weekend of the year, 


there is no overtime in his plant so he is injured Frida 
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noon and he comes back to work on Monday morning, how 
much compensation would he get? 

MR. KERR: If he was injured Friday noon, 
he has been disabled that day from earning full wages, 
because he can't work the full day and, therefore, did 
not earn full wages. If the medical evidence indicates 
that he was also disabled on Saturday and Sunday, those 
two days, calendar days, are considered as part of his 
encuttomenathautithestsadeciamed fit to return to work on 
Monday, he would have entitlement because he has been 
disabled from earning full wages for three calendar days. 
They would only pay compensation for the half day on 
Friday because Saturday and Sunday were not working days. 

MR. ESTEY: You would pay compensation at 
whatever rate was fixed for the loss on Friday? 

MR. KERR: friday; oniy,; sim? wWayor ‘make 
another point that I think is rather important? 

MR. ESTEY: Yes. 

MR. KERR: If the employer, out of the 
goodness of his heart, or for some other reason, pays the 
man his full wages for the day of accident, be it Friday 
or any other day, the man would not be entitled to 
compensation for that half day, but we would consider 
that half day as part of his entitlement as he is still 
disabled from earning full wages that half day, even 
though the employer, out of the goodness of his heart, 
or for some other reason, paid him his full day's wages. 
He was still disabled from working that half day and, 
therefore, was disabled from earning full wages that day. 


MR. ESOSTEY : So he would make a little 
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money out of that example? 


MR. KERR: He would, yes. No, excuse me, 
I am forgetting a point. In that example, if the employer 
pays him for his full day, we don't pay the man the half 
day's compensation. It is just counted as an entitlement 
day. 

MR. ESTRY: Counted as an entitlement day 
for what purpose? Yau are. not going to allow the claim 
anyway, he hasn't got a claim. 

MR. KERR: Let us go back to this Tuesday 
half day, Wednesday full day and Thursday full day. That 
is disabled from earning full wages for three calendar 
days. 

MR. EotTHY: He doesn't lose the accountin 
because the employer paid him? 

MR. KERR: That is right, but we don't 
double pay the man for that day. 

MR. ESTEY: But on my Friday example, 
though, he is paid for some reason by the employer but 
he is home Friday afternoon and he is back there Monday 
worning and the evidence shows that if he was called 
upon to work on Saturday and Sunday, he could not have 
worked. Now what would you do in that case? 

MR. KERR: it Re Cid not Tece lve As 
full pay for Friday, we would pay him a half-day's 
compensation. If he didn't work Saturday and Sunday, we 
would not pay compensation for those two days. If his 
employer paid him his full day for Friday, he has 
entitlement, but we would not pay him compensation, 
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lost anything. 


MR. ESTEY: So he couldn't make any money 
out of it? 

MR. KERR: He couldn't make any money in 
that example. 

MR, ESTEY: I take it then, that the 
Bard's interpretation of the policy under 31 (a) is that 
they don't read the works, "from earning full wages" with 
reference to Saturday and Sunday, but they say that means 
that if you were incapable of making full earnings, if he 
were required to work Saturday and Sunday, that then the 
time counts? 

MR. KERR: Yes. 

MR. ESTEY: So the calendar days apply 
to holidays only if the medical evidence indicates he 
could have worked on Saturday and Sunday? 

MR, KERR : Mermust Have evidence to 
indicate to us, the doctor's report and information to 
indicate to us that he was disabled on Saturday and 
Sunday, for us to accept those as days of disablement . 

If the doctor said this man could return to work Saturday 
~- and this does occur on Friday, accidents, despite what 
has been said; it did ae that the doctor would say 
this man was fit to go back to work on Saturday; therefofe, 
he has not had entitlement, because he has not been 
disabled from earning full wages. 

MR, ESTEY: Of course, under that cir- 
eumstance, the employee knows why he did not get the 
compensation, because of his friend, the doctor 


MR. KERR: I am sure he does. 


eT . i> : 7s 


| Ysnom ye Slam d'abLuos oft a cranes ia 


Me = 
( eves ai to - 


i of yerom ¥cs s2ism J'ndived oH RAR AM hie ity 
: | ate - wiqeane da 

| ' edt dakt beds tf alat I ‘yeTed - AM me 

| det et (8) LE tebay yotlog edd 10 motdsdeuquedat a! bus t 
. ditw “eeysw Ifvt yctrise mort” ,avsow eng beer 2' nob wea | 


ansem tsdt yea yon? due Das hi bis ysbuydse of sonstsiea 7 


¥ 
ei t! .eantatse [fut gotvem to eldaqront stew voy If tedd 
| wid nant teat .ysbaw® bas ysbavdse aiow od bestivpss stow | 
Tatoos emis ‘ 
. 39¥ (AASA . AM 7 
(‘laqe etsb trbrofao arid o8 :YETeS . AM 


‘gi aéteston! sonsbive fsolbem end tt vino ‘eyabl lor ) 
“yshhue Bue ysbiwlse Ho beliow sved biveg 
of suvebive eva cavum sW - AA « AM . 
oe noliectcla! Bre sxoget s'10t9ob end, .ayv ot stsolbnt. : 


bas ysorviss mo beldsealb sew ed Jedd ev og sitsolbat : 


in 

1 

.tnemnelidseib Yo ayeb es seodd Jqeoos8 OF Bu tO? Vsbane 
ww) 


YebiTunseE Niow of nxyusten biuoos nam etd? Bise toso0ob eny + 
tetw sgiqeebh .sinesbloos ,ysbhi7l no stvo90. ae0h Bins, boas -- 


e © mf 
wet Biuow rodeo ent tedt awoso bIB dt ybles noed ead 
gietexard ‘yebuusee ao Atow ot wosd og ot oft a asm else 
mssd con ead ef seveced ,toaemeltit¢ne bed on Bsr ” 

.pegsw Ilut arti ee mort EES 


=the tec sages .6a7ton 30 ‘YaT2a « pei 


aft Jeg, tom bbb’ on veiw ewon a ilove 
= ¥ 
acéob® ‘sit ,bnefrt ate Corn Qf 


8906 srt saws mis. I 


Nethercut & Young 


Toronto, Ontario 


O51 


THE COMMISSIONER: Then, the objection and 
the submission that it should be three working days, is 
based upon the opinion that if a man had to take three 
days off when he was actually losing wages, he would be 
a little more careful if the three days came at a time 
when two of them were holidays anyway. 

MR. KERR: Yes, and I gather from listening 
to the submissions this is the point that has been made, 

THE COMMISSIONER : And as to any differena 
in costs that this change would incur, we can get that 
from Mr. MacDonald next week, I suppose. 

MR. KERR: yes, Sir. .We don't normally 
keep figures and statistics on nee, this nature and 
a’ study is being done .for you and it will be available 
next week. 

MR. ESTEY: I have finished everything 
with Mr. Kerr, and I think that is all we have on the 
schedule for this week. 

THE COMMISSIONER : Does anybody have any 
questions to submit to Mr. Estey or to me? 

MR. OSLER: Mr. Estey, will you give thos 
case numbers --- I supplied them to you but I did not 
supply them to the Board, yesterday. Do you want me to 
give them to Mr. Kerr? 

MR, ESTEY: I have them and I will give 
them to Mr. Kerr. 

Mr. Commissioner, if there is nothing 
further today, then perhaps we can advise those present 
that on Monday, the 3rd of October, at 10:00 o'clock in 


the forenoon, we are going to proceed with three additional 
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topics, all of which are the subject of a notice sent out 
on the 23rd of September, the first of which is Benefit 
Payments and Rates of Compensation, which includes 
compensation and salary ceilings, partial disability 
allowances, adjustment for increases in cost of living, 
fatal claim benefits and retroactivity of increases in 
benefit payments. 

The second topic which will follow the 
Gonmpletilon Of whe briers, on the Tirst one: Financial 
Matters, which include four items, investment of Board 
funds, schedule 1 classifications and assessments, 
relationship of compensation to other benefits and, 
the elimination of schedule ec. 

The third topic next week will be Board 
Operations including the composition of the Board and 
the annual report. . 

There will be subsequent notices as to 
when we are going to deal with medical matters, vocationa 
rehabilitation and accident prevention. 

THE COMMISSIONER: We will adjourn now, 


until Monday. 


--- Adjournment. 
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IN THe MATTER OF The Public Inquiries 


Act, R.S.O. 1960, Ch. 323 
- and « 


IN THe MATTER OF an Inquiry Into and 
Report Upon The Workmen's Compensation 
AOt 


— am ee ewe EG ee ee 


BEFORE: The Honourable Mr. Justice W. A. 
McGillivray, Commissioner, at 
Room 200, 67 Richmond Street 
West, Toronto, Ontario, on Monday, 
3rd October, 1966, 


APPEARANCES : 
Wee. ostey, p.c. 


and ) Counsel to the Commissio: 
Hy Dy Guthrie ) 


Ge Ae Johnston secretary 
ALSO PRESENT: 


We Kennedy International Union of Mine, 
Mill and Smelter Workers 


Je Hee CeaALgs Ontario Federation of Labour 
Uw ite Pau coer ty, J. As 


Douglas, We Ives and 
Po. Use 


Motor Vehicle Manufacturer|s! 
Association 


~~ 


Re Koskie, G.Gallagher) Labourers! International 
J.Stefanini,JeLynch, ) Union of North America, 
W. Farrell ) Lecaleiss 


W. Paterson and M. ) 

Gulliford ) United Electrical, Radio 
and Machine Workers of 
America 


W. R. Kerk, GeBlack, 


J.Greavés, A.G. Workmen's Compensation 
MacBonal d Board 


a Nicols and Sé Ontarzno Federation of 


we , —e 


Petronski Construction Associations 
N oe & Young Limited, Official Repa ters, 


e 
8 York Street, Toronto, Ontario 


ba ant? <> gibi: as 40° 
rs | nS iaPeeqinas chs hse ao 


1. - Sa eereni OP , 


‘ - 
fh Ndi Ore 
| ~ en 2) 7 SEH, aot stdarhoteg ot’? saHOTES 
rn SRO) SS LMS je Vee Liihheont Ree 
Jo Scie) PAGESEN NG gt GS moon 77 ar ae in 
ie. ze) bo a2 apt sleet ¢ orfie - 2M prac : ; 
ac .aoet. ‘Face TI But (aie 1% . 


7 . ® * 


oo ae of ow ee ee Ft et e 7 
‘ 


4 t “SRS A RASSIA 
(eare@ (NGTeL ox ow 


; ‘ oye. pe i ore baa ian 4 ori - 
\ ’ eh aidtiun shi>.or 
x rT 


ee | 


mak od te Oe @ire ee em 


eae ec CA 


en ee 


| “ing La | ft FenildU eh) et 
; 
| 
. 
| 


’ 4s cae al ie PE ne ~ye 7 =” | 4 
ae be Wo Ps L ay PRET Se Ne SALTY a5 a 
ye j +4 P t 
y ver ‘ 1) uk i 
: i 
50 & . , ” 
ry’ f " z 1 tuS Si 1.8 i-4 al a 
‘ . J . ¢. KODA in Na ai i » 
a i 36 FoOM bn 3 TW «eek 
« 4 ag - 
gone nr > { au! ‘ “ 
? 
’ ‘ 
} ; ee 7 NOM Bs ty nd , Ga * Zar ded nk ont 
‘ t a : 
es , elean sal.gtLiada a Sat ms 
i Lieits oil 
\ ‘ bcs sioz reise «WW 
4 } i ea \ i a Wwitd 2.6 
LSet 
' x3 
t 
- ree © ty 7 
t ae Be) « %. é% T+ oe o 
hy fm Sf TR ota ee) os suet . PeVeDIV. iL 
. ne 
i . “ RY . - - a4 rr a 
} 
= Feuer tY ; 
a ae © thw 4 oC wt ty. i yessed 
r + 
} f DOD SS Base ixeaeisto 
‘ ~ a aw ooo 
{ 
: a T} de x eiae po a si oO ais | 
} Seal, Gasiomn® -« 7 ly 
; 


Nethercut & Young 


Torente, Ontaric 


of 


Motor Vehicle 
in SSo Cation 


International 


and ®melter WW 


Labourers! 
TN Near tan 
Nortna America 5 Lo 


Ontari-+- 
WNLAar io 


c -} P ~~ 
LS: <2 socia Bee VA ADS 


United Foilectrical., Radio and 


QYv lars 
WOOL Net oS 


Ls 4 


ry) Fam} 


ee 


Ly peer Ue 
2 12h 
Marwne U5 


14. Statement 


T aoe 
LYTIC 
US 5 : 
> ( } 
Co 
152) 3 
ee 
ae) 


5 4 
= te eee cis 
: ie te 

Tit ed. oO 


Wiek TX 


Ay as 
internat 


a i o 7 va 
a BS a dat is 


Uniom of Maine 
sr kers 


Le he 


Cale a 


me = = es 
ie sh fs eee, 


Noy He 
tad KU he 


a 4 
ee a 
avur essed 


pou ota 


oe 


fonal Unrrorn 


Mail 


dL 
oe Se 
te 
“ mt bat RE 
rmm 
fa VV bene he 


7 
4 
Blan, Sa 
+ 
LYy4 


i 7 
: r me LP A 
to anoden tected 


oe 
‘TarotulS Suna slolsV er 617 
nolseiooess 


Ifinl .onitt bo woinl Lenoltanxotad 
etxootkiov’ srstlome tne 


sola 2 welvatiebe: shastad 


to acisl jano!) Pereietal *etozvedsal 
[er Leoot .eolissaA. ation 


founteaeo ko aeitetelet o<tetnO 
eno ltaiooean 


oi: ; fam leroeLa, betrav 
BOLiTeRA oO 2ts 
a Og rothduP¢oneG JOC ei 
a Cy entre artes te ata tne 


a. - ~ = i eb 4 r put 

« : li teottsd 2oaef 

, moO etoash 

5 © m5 $rax oie ce set tel 

io fey ti OF SEO pe SE8hog 

As +e f. £8. vem 
i] 

Qo 3 1 teBe% ort testo 

é > Amt A ni att ° ice 

\ bin 

j ‘ > co 
4 
' 

. [ J ES * ae § 2. 

} f " 0 ie yelue 

ee} 2 J os O¢408 

Ov hc bhO0 

. Ra av a to°NG6s 

Si i @fe teins 
: Srisiveni Irs YO ig 
Gael <7 exer 


Ul (1a? 2E.HUSNFR SOT erS 
fonvt 

‘naicies:’ eft aps> xotteL Jo, eae 
1608 nol Tsenaqmme 


oF Lbueto wWlha CbCh) cL 


——— a oe 


J ror 202720 22) Brivo es tuo. SH Sil 
qo TNO gfS9tsc Ioy BS gated todos 
olxsinw 


Nethereut &é Young 
654 


Terente, Ontario 


=-— On commencing at 10:00 a.m. 


THE COMMISSIONER: Well, today we considey, 


firstly, Balance of Payments and Rates of Compensation 
including various headings, the first of which is Compen- 
sation and Salary Ceilings. How do you propose to take 
Enese, Mr.y Kstey? -Are you going to hear submissions on 
all of them or one at a time under the sub-headings? 

MR. ESTEY: We had planned, Mr. Commissio 
to deal with them, one major heading at a time, that is 
all the four or five items under Benefit Payments we will 
deal with at the one time because the sub-divisions are 
somewhat arbitrary and some brief writers have put two or 
three of those sub-paragraphs into one and some have not 
dealt with all of the items under number 1. So we propose 
to take those people who have discussed in their briefs 
any items under number 1, all at the one time, and, 
similarly, with two and three if that is agreeable to you 
Mr. Commissioner . But we have today, to start with, the 
Motor Vehicle Manufacturers! Association, who, by reason 
of timetables, people being out «f the city, were unable 
to be here to deal with items 1 and 2, which is Appeals 
Procedure, Claims Adjudication, but whose brief, in any 
case, deals predominately with the question of accident 
costs and benefits under Item number 1, today and if it 
is convenient for you, sir. we propose asking the Motor 
Vehicle Manultacturers' Association to deal with today's 
topics but, while they are here, to deal with the topics 
we have already dealt with. 

THE COMMISSIONER: All right. 
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Russ Fair from the Motor Vehicle Manufacturers' Association. 
With your permission, I would like to introduce your 
Lordship to Mr. John Daugharty from American Motors, Jack 
Douglas from Ford and Mr. William Ives from General Motor 

MR. DAUGHARTY: Mr Tuz, from Chrysler in 
Windsor, I don't know whether he missed his plane, but he 
just has not shown up. 

THE COMMISSIONER: Well, you gentlemen 
will probably be able to speak for him. 

MR. DOUGLAS: Mr. Commissioner, the Motor 
Vehicle Manufacturers' Association is pleased to have the 
opportunity to make a submission in respect of the inaquir 
into the Workmen's Compensation Act. It's employment in 
Ontario is large and it affects, actually. a great deal 
Of other associated industry in this province and, in fac 
in Canada. 

The Motor Vehicle Manufacturers. individually, 
and aS an association, for a great long time. have been 
directly interested in Workmen's Compensation and in 
safety and accident prevention ¢. 4d. as a matter of Tact, 
since 1950, have retained a committee of members whose 
principal interest was in studying legislation. We have 
covered this. actually, in a memorandum, but we have 
attempted to keep pace with developments in the Act and 
in touch with the Board in order to acquaint ourselves 
with its practice and with its viewpoint. 

I think we have really set out our thought 
in this memorandum and I presume, therefore, it should 
not be necessary to go into it in detail here. We will 


be glad to attempt to answer any questions or to clarify 
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anything in this memorandum which is raised. 

MR. ESTEY: This memorandum is not on the 
record, Mr. Douglas, and either you or I, I suppose, 
Shouldtread atpdeast the. prinetpal’! parts of i antouhe 
record. Perhaps that would be the easiest way to proceed 
and then we have a few questions we would like to discuss 
with you after you have done that. 

The first part you have already dealt with 
in a summary way. I think it is quite an important brief 
andelssuggest you might want to. read it. 

MR. DOUGLAS: This is a memorandum, dated 
August the 15th, 1966, addressed to The Honourable Mr. 
Justice George A. McGillivray, a Royal Commission on the 
Workmen's Compensation Act, Parliament Buildings, Toronto, 
a. 

The motor vehicle manufacturers in the 
province of Ontario are pleased to have the opportunity 
Go bring »to your attention certain matters of ?coneern 
Govour industry with respect to the subject of the 
Workmen's Compensation Act of Ontario. 

The Motor Vehicle Manufacturers! Associa- 
tion members are the manufacturers in Canada of automobiles 
and trucks. These manufacturers constitute one of the 
major industries in Canada. The Association's members 
employ almost 50,000 persons in Ontario. An indication 
of its size and impact may be illustrated by reference 
to table 3 on pages 24 and 25 of the Workmen's Compensa- 
tion Board's Statistical Report for 1964 which shows the 
amount of payroll covered by assessments issued for that 


year by employer rate groups. This shows that the 
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1 automotive - excuse me, is there anyone who would like 
2 a copy? I think we have some extra copies. 
3 THE COMMISSIONER: We have a copy of ‘the 


4 Statistical Report, if that is what you are POLSr RAIS TO. 


5 MR. DOUGLAS: No, a copy of “ouribriet, 
6 THE COMMISSIONER: Oh, “yes Brienirene 


7 would like one, please give it to them. 

8 MR. DOUGLAS: This shows that the auto- 

9 motive sub-group in class 11, namely rate group 306, had 
10 an assessable payroll of $277 million. It is the fourth 
11 largest assessable group payroll of all employers in 


12 echedule 1. The members of the Asspociationy acting 


13 through the Association, have long taken a keen, active 
14 interest in workmen's compensation and accident prevention 
15 In 1950 a Workmen's Compensation Committee was formed 


16 within the Association and this was followed in 1952 by 


17 the formation of its Industrial Safety Directors Committe 
18 wince their formation these. committees have regularly hel 
19 several meetings each year and have also attended 

20 meetings each year with officials of the Workmen's 

21 Compensation Board. The Committee members are generally 
22 familiar with the Workmen's Compensation Act. the Workmen's 
23 Compensation Bard's administration of the Act and the 

24 cost of benefit awards and of assessment levies on its 

25 members. This Association and its members are especially 
26 interested in making a submission at this time in view o 
ag recent trends in benefit costs, more recent amendments 


28 | to the Act and the Board's implementation of these. 


29 Since the last inquiry into the Workmen's 


30 Compensation Act conducted by the Honourable Mr. Justice 
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Roach in 1950 there have been a number of Significant 
changes made in the Act and over the intervening period 
there have been many changes in the Board's administratio 
of the Act. In practically every instance these have 
broadened the scope of the Act, improved the benefits 
under the Act or made it easier for injured employees to 
qualify for such benefits. Inasmuch as the employers of 
the workmen pay the entire cost of the benefit payments 
and of the administration of the Act, increased costs of 
changes and extension fall directly on such employers. 
The members of the Association approve the principle of 
the provision of workmen's compensation benefits to 
injured employees. They are concerned, however, as a 
result of sharp increases that have occurred over the las 
several years in the cost of benefits awarded and allowed 
and of the Board's more recent interpretation. and general 
administrative practices with respect to claims allow- 
ances and benefit awards. 
Recent Extension of Benefits 

In 1963 and 1964 =mendments to the Work- 
men's Compensation Act were enacted which considerably 
broadened the basis for entitlement to compensation as 
provided under the Act, as well as increasing the maximu 
limits of compensation for lost earnings and the amount 
of pensions to be provided to certain dependents of an 
employee who has been killed and who are entitled to 
benefits. Changes were also enacted amending the 
definition of a compensable “accident”. 

This Association was of the opinion that 


the improvements in the pension benefits for dependents 
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had been needed for some time. It was concerned, however 
aS to the effects of the changes in basis of entitlement 
to compensation, with respect to both the practical resul 
of the change and the financial cost. We are meterring (G 
the amendments tovWection 3, Subsection 1(a) enacted whic 
shortened the "waiting period" stipulated for entitlement 
to compensation benefits from 5 days to 3 days,- with a 
second amendment in 1964 specifying that the waiting 


j 


period is to be calculated in "calendar" days, not 
working days. 

THE COMMISSIONER: Prior to that time, 
did it not specify "calendar days"? 

MR. DOUGLAS: Lsthinkeit Yusteeaaom ews 

In addition, the Workmen's Compensation 
Board had placed an interpretation on this section of the 
Act by which it awards compensation benefit payments when 
theminjured workman is off work for any “perLod in texcess 
of 2 full days. We have not agreed with this interpreta- 
tion and on March 20, 1963, at the time this 1963 amend- 
ment was before the legislature, representations were 
made pocthe tHdhourable H.L. Rowntree, Q.C., Ministerner 
Labour, by the Ontario Division of the Canadian Manufactur- 
ers' Association requesting that legislation be drawn so 
Hertoenakenit ccléearcthat<e walting period of 3° fullidays 
was required. ‘This part of the bill was not changed: 
Furthermore, as of April 3, 1963 the Board issued an 
Advisory Notice to employers as follows: 

"Any workman injured on or after 

Aprilng@) 1963 shall be entitled 


to compensation if he is disabled 
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from earning full wages for more 

than two calendar days. Persons 

in your employ who are responsible 

for reporting accidents should be 

advised of this change in legis- 

lation. An Employer's Report of 

Accident (form 7) will now be 

required in those cases where a 

workman experiences a wage loss, 

Sova PESULT OF <tnjePry Paror more 

than two calendar days." 

We are of the opinion that the Ba rd”’s 
interpretation of this clause is wrong. We believe this 
interpretation not only results in many compensation 
elaine veing satlowed whieh the Act does not provide trop, 
and the resultant costs of compensation being “ineluded 
with the other benefit costs which are recovered from 
employers by assessment, but also encourages employees 
ie della prrerumming to work Tom anday wher itheyprare sahy= 
Seecsbiy tab Ee* tio,) Sixteorder to dua lbiry for compensation. 
This opportunity is more easily taken advantage of when 


a) 


an employee is injured on the last work day of the week 
and decides not to return to work on the Monday following). 
Furthermore, on those week-ends which include an extra 
statutory holdiay (for which, in our industry, the workma 
is paid) there is an additional temptation to stay away 
the extra day to assure entitlement to compensation. 
This can result in his receiving a double payment for the 
statutory holiday, that is, payment by the employer umer 


the terms of the applicable union contract plus the 
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compensation benefit payment allowed by the Bard. 

As a practical matter, the shortened wait- 
ing period observed by the Board makes it difficult or 
impossible for an employer to follow up on the condition 
of the employee to encourage his prompt return to work 
when he is physically able, particularly when the injury 
occurs the last working day of the week. 

We submit that the Board's interpretation 
of the "waiting period" as to entitlement to compensation 
agebeing anyuperiod over 2 calendar days is not eonsisten 
with the wording or spirit of the Act and that this 
interpretation should be changed to conform with the 
wording of the section. 

The amendment to the definition of "accident" 
enacted in 1963 added "sub-section (iii)" - "disablement 
arising out of and in the course of employment”. It is 
rele this relause has tended to extend the benefits of the 
Act to disabilities that arise from the physical conditio 
of the employee more than from an "accident" or "injury" 
ecausedrby vor arising out of his work. 

Accident Costs 

It is suggested that the cumulative effect 
of these extensions of benefit and the changes with 
respect to the waiting period have been a principal factor 
in the recent sharp increases in total benefit costs 
experienced in our rate group. The annual (Financial) 
Report of the Workmen's Compensation Board for the year 
1965 is not yet available. 

I should explain, at the time this was 


written, we were not able to secure a copy. 
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Inasmuch as the financial results of that 
year are believed to be of particular interest, more 
fully reflecting the results of changes°in the Act during 
the past 3 or 4 years, it is anticipated that the informa 
tion that will be contained in such report would be 
helpful in confirming cost trends, claim allowance practi 2, 
Sy oe 

Appendix "A". attached hereto sets out the 
amount of assessments and of benefit payments and awards 
over the past 6 years (1960-65) in our rate group 306. 
Roughly, total accident costs have quadrupled in the 
period from 1960 to 1965. The greatest increase in cost 
has occurred in the last two years, 1964 and 1965. Durin 
the 6 years the assessable earnings for this rate group 
has approximately doubled. The assessable payroll of the 
members of the Motor Vehicle Manufacturers! Association 
constitutes the major portion of rate group 306. It is 
evident that, after giving effect to the higher assessabl 
earnings, the accident costs charged to the employers in 
rate group 306 have approximately doubled in the last 6 
years. However. the 1965 accident cost is 145% higher 
than 1963 whereas the increase in our assessable earnings 
has been only 37 per cent. 

THE COMMISSIONER: Do you propose toebrin 
up to date, this schedule that you have filed with your 
prief? Have’ you it up to-date today? The 1965 report 
of the Board is now in your hands, is it not? 

MR. DOUGLAS: That Le  rPehty This 
schedule attached to our brief is correct, insofar as our 


own rate group is concerned. This is current. We: were 
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referring to the experience in other rate groups which we 
did not have access to. 
THE COMMISSIONER: So far as the 1965 


figures are concerned, then, they are included in Appendix 


MR. DOUGLAS: this is correeer 

Accident frequency of our member companies 
over the period 1960-1965 is up. The liberalizing amend- 
ments of 19603 and the interpretation by the Board necessak 
ily have resulted in more compensable accidents as allowe 
by the Board, thus an increase in accident frequency is 
recorded. It is worth noting that industy-wide accident 
frequency is down when comparison is made on the A.S.A. 
basis which is a constant standard. The costs related to 
such frequency experience would not appear to account for 
thre Taree part) of ethenineressée in gecident Gosts fer this 
period. The additional costs of increased benefits for 
pensions of dependents would not account for this 
difference. Increasing costs of medical services and 
hospital accommodation undoubtedly account for a consid- 
erable amount of the increased cost. However, it does 
seem that a substantial amount of the increase-in accide 
eost is due to the shortening of the compensation waitin 
period, and the broadening of the basis for entitlement 
to benefits. This leads us to conclude that certain 
recent amendments to the Act may have afforded more 
benefits and a broader basis for accepting claims than 
it is reasonably equitable at this period to charge sole 
to employers. As stated above, this may also be partial 


due to the Board's adoption of a shorter waiting period 
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aS a result of interpretation not legislation. Occasiona 
cases are appearing in which compensation is awarded for 
disabilities that have developed almost wholly due to the 
physical condition of the employee and not to an accident 
or his duties at work. In @ number of these the disabili 
may develop as a chronic or partially permanent condition 
and the permanent pension awards made add materially to 
the cost of compensation. 

This leads to another matter, with which 
we would like to confirm our agreement. In 1950 the 
Honourable Mr. Justice Roach, Q.C., reported on his 
investigation into the Workmen's Compensation Act and 
made recommendations concerning it. He pointed out care- 
fully that the Workmen's Compensation Act originally in- 
bended Go provide compensation in respect of injuries 
suffered by workmen in industry. He said it was not a 
sya tem ton providing charity or Unemployment Insurmance 
nom Was 1t social legislation dor the purpose of elevatin 
the standard of one group in society at the expense of 
another. He did point out that certain amendments enacte 
prior to his report had the. nature of social legislation 
even though the costs flowing from them were charged to 
one group of society - namely the employers. He conclude 
by pointing out that if "social" type amendments pecs 
GO Je madeuwco the Act. 1b. whllpdistort the purposes of | 
Act and in addition will place on industry a burden "whic 
should be borne by society generally". 

We suggest that some of the amendments 
enacted in the last three years are in fact social 


insurance,for example, the amendment to provide compensa 
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tion for "disablement arising out of and in the course of 
employment" under the definition of accident (section 1, 
sub-section 1 of the Act) where this permits entitlement 
to compensation to an employee whose disablement is wholl 
or primarily due to his physical condition and not the 
resuLs OF S work injury-or accident. To the extent of 
costs of benefit awards so made, we submit the naneees 
is being unfairly penalized. In addition, where pensions 
have been retroactively adjusted and charged to the 
employers being assessed at the time of the adjustment, 
such steps constitute social legislation and at least a 
major part of such costs should be borne by all soctety 
and not just current employers, who then may find them- 
selves included in those being assessed. 
Changes in Legislation 

The full costs of compensation benefits, 
the administration of the Act, rehabilitation and safety 
education are charged to employers. ‘rom time to time 
over the past 10 years, the government has changed the 
Workmen's Compensation Act and *» most instances the 
changes have entailed considerable additional costs which 
are passed on directly to such employers. In nearly all 
cases, the government has merely announced proposed 
legislative changes by the bringing down of a bill for 
first reading and prior to that time it has not afforded 
an opportunity for employers involved to discuss the 
effects and the possible results of the changes. In most 
instances, the legislation has been passed quickly, maki 
it most difficult for the employers involved to properly 


assess the effects of the proposed legislation and to 
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make representations to the government with respect 
thereto. We would urge that employers have a reasonable 
opportunity to consider such proposed amendments and 
particularly those that approach the category of social 
legislation, 
Notice of Injury 

Section 21 of the Act requires and outline 
the basis for an injured workman giving notice of and 
information concerning the accident in which he was 
injured to his employer as soon as practicable after the 
happening of the accident and before the workman has 
voluntarily left the employment of the work in which he 
was injured. There is a growing tendency on the part of 
some workmen to ignore this requirement and it appears 
that the Bard does not notify the workmen of the require 
ment of the Act. Further, in some quarters workmen are 
being advised not to go to a medical doctor or first aid 
attendant maintained by the employer as required: under 
section 15 of the Regulation, but to go to the employee's 
own doetor in the event of injury. As a result, there 
are an increasing number of cases in which employees are 
chatimingtingury in which thenemployee | hasyfaitedper 
deliberately avoided informing his employer of the nature 
of the injury and the facts surrounding the accident. 
Thus, the employer is often not aware of an ingdumy ctagin 
until he receives a request from the Workmen's Compensa- 
tion Board to provide the information normally supplied 
in form 7, which is the employer's report of the injury 
and the circumstances surrounding it, etc. Under such 


circumstances, the employer is then unable to confirm the 
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injury or to effectively investigate the circumstances or 
even to take steps promptly which might prevent a similar 
injury occurring again. This practice may also aid un- 
scrupulous persons in making false claims. It is respect 
fully suggested that consideration should be given to 
amending the Act to provide that where an employee fails 
to provide his employer, within a reasonable time, notice 
ofethe ‘accident as required under section 21, that he 
shall not be entitled to compensation for any period prior 
uoebhes date of the notification. Of course, the Bard 
might be provided with powers to waive this requirement 
where the circumstances, the place and the time of the 
injury made it practically impossible for the employee to 
socinform his employer. 

THE COMMISSIONER : Just a moment, while 
youvaré on 2l. How will the suggestion that you make in 
connection with 21, improve matters over what it is at 
the moment. It says, "Sub-section 5, compensation or 
medical aid is not payable unless notice under the Act is 
given as soon as practicable after the’ hepperinever 
Do you suggest that that be cut down because it is not 
enfored to saying that compensation will not be paid prior 
to the date of notification? 

MR, DOUGLAS: Yes, where the employee has 
had a reasonable opportunity to notify his foreman or a 
fellow employee, or somebody in the plant when he is ther 
t hat he has had an injury but, just seemingly, deliberately 
avoids this, We, in our review of the situation, find > 
that there are claims being paid in which there has been, 


apparently, no attempt by theemployee bono 50, anc, we 
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think it is quite unfair under the circumstances. 
Small Claims 

Recently we have observed indications that 
the administrative department of the Board has appeared 
to settle small claims without full inquiry. We question 
the wisdom of settlement which may be based on administra 
tive efficiency rather than.on merit. I aminot sure that 
that should not be "expediency", rather than "efficiency" 
Such practice could eventually lead to frivolous or 
fraudulent claims. More particularly it could be danger-| 
ous because it can establish grounds for re-opening a 
claim for further benefits in later years. 

THE COMMISSIONER: In connection with the 
Last, would 1t6oe sufficient. ifaclaims sucht as thaw, wate 
are paid without investigation, if it was stated that 
payment would be made without prejudice to denying the 
claim at a later period? I suppose what it means is that 
if it is not investigated there might not even be a notifi- 
éation to the employer, 

MR. DOUGLAS: Another member of our group 
is more familiar with this than I am but I understand -- 

THE COMMISSTONER: Well, we will hear 
from him, perhaps. 


MR .DOUGLAS: I think that would be best. 


False Statements 
We are aware that the Appeal Tribunal, 

conducting hearings, receive statements under oath regard 

ing accidents. We are concerned that there is no provisipn 


for penalties when false statements are made under oath 


about an alleged injury. Denial of claim is, of course, 
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no penalty under these circumstances. We Suggest that 
suitable penalties be provided if false statements are 
given. 

Medically Approved Work 

We think it would be wise if the Bard 
would give formal recognition to the principle that 
medically approved work, within the capabilities of an 
injured workman, be furthered in the interests of therapy} 
rehabilitation and reducing the burden of compensation. 

THE COMMISSIONER: Well, don't the Board 
do that now? 

MR. DOUGLAS : There is another member of 
our group. who, I think, would be better qualified to 
answer that, sir. 

Dependents Allowance 

In 1963 the pension awards to dependents 
of workmen who are killed were increased. However, 
monthly pensions to widows or invalid. husbands .of such 
deceased employees were retained at the figure of $75 per 
month. Within the maximum earni~¢s limit stipulated under 
the Act, the compensation pavable to workmen is increased] 
with the increase in actual earnings of such workmen. 
However, the Act has provided only a stated amount oi 
pension for the dependents of any workman killed. We 
believe that the $75 month allowance now provid 
is inadequate in the light of present day condit ions and 
would recommend that these benefits be increased to an 
appropriate limit. 

Your sisincere 
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Workmen's Compensation Committee 
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MR. ESTEY: Mr. Douglas, I just have one 
or two questions I would like to ask you about that memor 
andum. First of all, I take it that your Association is 
a member of The Canadian Manufacturers‘: Association? 

MR. DOUGLAS: Our Association 1s not*, but 
certain of the Motor Vehicle Manufacturers' members are 
members, also, of The Canadian Manufacturers’ Association 

MR. ESTEY : Does your Association include 
the suppliers, or just the manufacturers themselves? 

MR. DOUGLAS: Just the manufacturers in 
Canada, of motor vehicles. 

MR. STR Ys Not parts manufacturers? 

MR. DOUGLAS: io, ia, 

MR. ROTEY: So the 50,000 people whom 
you refer to in“your brief, are those pecple,diresiiy 
involved in the assembly and manufacture of automobiles 
and trucks? 


MR. DOUGLAS: LY Gina Gheey ise 


Mm 
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MR. ESTEY: In this schedule attached to 
your brief, it might be convenient to deal with that, Mr. 
Douglas. for a moment. I take it 
rate the Board says is attributable to manufacturers of 
maser vehicles and in that group, your people represens 
the majority or the biggest part of it? 

MR. DOUGLAS: THA LB corrects, 

MR. ESTEY: So that these figures’ that 
you set out in your Appendix A are the figures relating 
to employees of your component members. 


MR. DOUGLAS: Of the whole rate group and 
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1 MR I GRSTEY : Do you have any idea what 
2 portion or fraction of rate 306 of the group is made up 


3 of your members, of the 50,000? 


4 MR DOUGLAS: I think, as a percentage, 
5 it would be about 85 per cent. It has varied because 


6 manufacturers of locomotives and manufacturers of buses 
2 have been added in the past four years or more and bus 


8 bodies are in our group, but they are judged by the Bard 


9 to be abl in related activies. 
10 MR. ESTEY: NoWsin this graph, as you hav 
11 said«in)your brief, these figures climbed remarkably from 


12 1963 through 1964 and 1965. I take it your 1966 experience 


13 reflects a further increase over 19605, although perhaps 
14 yousndonm'tehave. those figures. 

15 MR. DAUGHARTY: We are having a meeting 
16 at.the.end of this month, in which 1966 will be all 

17 accumulated then to the end of September. 

18 MR. ESTEY: Do you have any,indication as 
19 to whether the trend - if you graph this Appendix A, you 


20 would have from '63 a-sharp. uptu~n produced through 1964 


21 and 1965...Do you have any idea if your current figures 


22 indicate that the graph would continue to soar up in 


24 MR. DAUGHARTY: We think it would. 
25 MR. DOUGLAS: Our, figures indicate, our 
26 own firm, that they are some up - not as sharply as 


between 1964 and 1965, but still going up. 


28 MRy ESTEY: IT notice in that connection 
$ 5 IOBIA nworn 106’ 
29 that your increase in compensation in 196% ove 1963, 


J represents about $220,000 odd, which is, I suppose, aboul 
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66 per cent over 1963. 


MR. DOUGLAS: peel 


MR BSTHY + year 


The following 


66 per cent. Of course, the dollar is 


inerease 


the bigger youroutlay, the smaller the 


per 


is what 


dollars are going up and I take it that 
interested ‘in. 


MR. DOUGLAS: We 


Cenu, 


greater; 
but your 
are 


you 


in many 


4 


phases, of it; It is the cost -- naturally, we look at 
other things related to just the compensation assessment 
costs that are tiled in with this: the loss of staff that 
you have to replace, the cost of an injury or a person 
going off work. All these things add immeasurably to the 
straight assessment cost that we pay. 

MA. HOTEY ; PMO Oey. if e going to 
dealin’ proportions, that youw total accident cost in the 
six-year period covered by this graph, goes up four times 
-- almost exactly four times -- whereas ie SO as 
payroll during that same six-year interval, doubles 

MR. DOUGLAS: No* quite doubles This is 
really what concerns us. 

MR. ESTEY: This is the real nub of the 
analysis in schedule A rather than the individual per 
centages. 

MR. DOUGLAS: That Ls ‘correct 

MR. ESTEY: This. quadrupling, I take’ ie, 
you attribute to largely two things: 6) is. the “iin 
duction of this disablement concept in the Act, or the 
interpretation of the disablement concep’ 

MR. DOUGLAS: L thank this accoumes. Tor 
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a considerable part. 

MR. ESTEY: And then I take it from your 
brief, that you think the interpretation of the waiting 
period aS meaning “calendar days" whether or not the man 
was scheduled to work, is also a large factor. 

MR. DOUGLAS: Yes. \this certainly haa. 4a 
direct bearing on your compensation benefit. 

MR. HSTEY: Dealing with the last one 
first, because that is the order in which you dealt with 
them, this waiting period has been discussed at some 


length, but I am interested in the example you gave about 


the statutory holiday which, by collective agreement, 
automotive manufacturers are required to pay the men -- 
he is paid then for not working: If he works on that 


4. 


holiday, I take it you pay double time, or more serious 
than that. In your example, if you are injured before 
that statutory holiday came around -- and I use the word 
as you use it in your collective agreement -- then I tak 
it that your waiting period would run right through that 
day even though he is paid. 

MR. DOUGLAS: Yes. 

MR. ESTEY: That. is your complaint. No 
these things are a lot clearer to me if we take an 
example: Let us take Dominion Day or Canada Day -- 
whatever it is ealled on the lst of July -- if that day 
Pell rea Monday and the man is injured on a Friday, the 
Tt take. it there is. no.question. that he is entivtied to 
compensation, even though he is back at work first thing 
Tuesday morning; he gets compensation for the Monday; 


is that your example of a double pay? 
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MR. DOUGLAS: Ves. cig faet.. bes 
department were called in to work onmeies holiday on Monda 
and he was not back, he would then be entitled to compen- 
Sation, because the Board counts the day OF dary ie aes 
occurs before the half-shift time, as a whole day lost. 

MR. ESTEY: So Friday morning he is hurt, 
and then Friday is your first day to count? 

MR. DOUGLAS: Yes 

Mh PESTA < Saturday is a day, which 
makes two days and Sunday makes three days? 

MR. DOUGLAS: ed anep 

MR. HSTEY: He did not have to work on 
Monday, but he got paid for it. Now, does he get compen- 
sav lon rom Monday in addition to the pay? 

MR. DOUGLAS: cae 

MR. ESTHY: So that is your example of 
him getting paid twice? 

MR. DOUGLAS: That is one example. The 
other is this, that in our industry we, under Union 
contract, pay the workman for th: day of bhe injury, 
regardiess of what time in his shift he is injured, and 
the Board takes no notice of that: The Board considers 
cney ehostvday, if it is the whole day, or if it is past 
his half-shift time -- at least they consider half a day. 

| MR, ESTHY: Let us break that downs » The 
Board counts that as a day against the waiting period 
requirement of three days? 

MR. DOUGLAS: Yes. 

MR. ESTEY: But when they roll back to 


the date of commencement of compensation, is he compensat 
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for that day? 


MR. DOUGLAS: Yes, 


MR. ESTEY: Even though he's paid in full 
for that day? 

MR. DOUGLAS; Thalols Vetens | 

MR ecESTSY: Now, the other fine point I 
want to get into is that, under your collective agreement 
asl understand it, the workman is not paid for that 
Statutory holiday unless he works either the day before 
eritheraay after? 

MR. DOUGLAS: Yesz 

MR. BESTHY: So that the return to work 
on Wednesday, in my example, he would not set paid for 
the Monday, July the lst holiday, by the company? I may 
be wrong on that, but I am Just asking you. 

MR. DOUGLAS : Iam infcrmed that the 
Union contracts now provide that if the ir jured workman 
works in the week prior to the holiday and is injured in 
that week, that he then gets paid the holiday if he 4s 
off due to 1a work injury. 

MRS. HSTEY: So that there is a sp@¢ial 
provision in your collective agreement about injury which 
overrides the other requirement of working either before 
om atter the holiday? 

MR. DOUGLAS: This is what I understand. 

MRi. ESTEY: Then, before we leave this 
question, Mr. Douglas, or this example of your time 
starting to run on Friday morning and you pay him for the 
whele of, Fridayrws:. 


MR. DOUGLAS: Yeas 
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MR. ESTEY: There may be a misunderstanding 
here, but the Board has told the Commission, and if you 
cannot answer this today, perhaps you will let us know $ 
The Board say that you are right in that you do count the 
peiday as the fiveh dav loka day for the waiting period 
requirement, but once the man qualifies for '¢onipensat Lor 
and then you go sback “to the beginning to compute the com- 

pensation, that they do not pay him for the day off which 
the employer pays him, even though he were injured, I 


think that is a fair summary of Mr. Kerr' Statement here 


ep) 


MR. KERR: shat. ols ceerresr, (same, 

MR. ESTEY: Now, that is not the same as 
your explanation this morning. It may be you would like 
to check on that and let us know. 

MR, DOUGLAS: Well, ITiwould like toehedau 
it has been our understanding that he has been paid efor 
that day and that we were told -- we raised this question 
with the Board at the time this legislation came up and 
we were ‘and that the Board takes no cognizance of the 
Union contracts and the provisions in there. 

MR. ESTEHY: That is why I asked you the 
question. We just want to get to really what happens in 
your industry and if you will be good mough to let us 
know about that in the next few days, we would appreciate 
WEL 

MR. DOUGLAS: Yes. 

MR, ESTEY: Now, before I leave this 
waiting (period, I take it 1% is: iInherent@rin your brier 
that you are proposing --- 


MR. DOUGLAS: Excuse me, a letter has 
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just been handed to me, dated December 24th, 1965 from 


the Board in respect of the payment of a particular claim 
and tne letter reads: 

"We have your letter of December 

L7th. Although this workman 

received his full day's pay fron 

you for November ll, it does appear 

that he was disabled for the better 

part of November 9th, 10th and 11th. 

As the workman was thus disabled for 

two and a fraction calendar days, he 

would be entitled to the payment of 
compensation.” 
--- I am sorry, that does not quite answer the problem. 

MR. ESTEYs That raises the same questio 

MR. DOUGLAS: We will answer this later. 

THE COMMISSIONER : On what date did that 
accident happen in that letter? 

WE LUSs The accident, in this case, 
occurred on November the 9th and, as Mr. Doglas pointed 
out, in the industry tt is the practice to pay for the 
day on which the accident occurred. So, the man was 
paid for the 9th. On the llth, was Remembrance Day, 
again, for which the man. was paid. So, the only day for 
which he was unpaid was the 10th. In the portion of the 
Board's letter, which Mr. Douglas read, it states that 
the man was disabled the 9th, 10th and 11th and no 
recognition was given to the Union agreement or practice 
in the industry. 


MR. ESTEY: Mr. Tuz, that raises the 
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1] very question we would like to discuss. There seems to 

2) be no question that the three days for the working period 
3 has been ticked off by the Board policy and so he becomes 
ay cligible to receive compensation, but does your file 

5] reveal -- and perhaps the company does not know -- 

6 whether when the compensation arrived it included com- 

7] pensation for the Thursday, Friday period? 

8 MR. TUZ: Yes, it included compensation 

9 for the two days. 

10 MR. ESTEY: That is exactly what we want 
to know. 


D2: Yes, the amounvu of Une <necue 


13 ns mentioned, 
14 ME. ESTEY: So the upshot of that 2s aa. 
at least with respect to the Thursday and the Friday, 


war the Man was paid twice -- or, at least he receaved 


money in respect of those days from two sources? 


MAR. TUZ: Right. 1 don't want to Grae 
specific examples into the courtroom, but it was em- 
barrassing to the man flashing his cheque in the plant 


and saying "You make more money by staying home’. 


ORG ours What “date is thas Tervrer, 


MR. 2UZs “December Lift, 1960.4 


MR, ESTEY:; ‘That ts exactly why I asked 
24 
the question: If he made more money by staying home 


wide-spread practice, then you would 


that were 


Q) 
‘ 


OQ; 


an 
probably have some insight into why the cost of your 


accidents have cone up four times. That is your point? 


brid ‘ a 
ME. “FUZZ: "RDPB. 

aT s 4. + val 
MR. ESTEY: “Then I take it, gentlemen, 
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that with respect to the waiting period, you are really 


proposing two things --- 


THE COMMISSIONER: Would you like to file 
onat isttery) Mra Tug? Have you a copy available? 

mos TLS Yes, there are two copies here 
~-- EXHIBIT NO, 9 Lettersdated December 17th, 1965 

and Dec. 24th, 1965 between P.J. 
Tuz and Workmen's Compensation 
Board. 

MAY HStTEY: With respect to this waiting 
period ,Cyourere really proposing two things, I take it; 
One is that the Board get back to what you feel is the 
true interpretation of Section 3 and that is, at least 
three days. 


MR. DOUGLAS: Yes. We cannot interpret 


che words "at least’ meaning anything less than. 


mM 


MRLs TERY + Perhaps I should advise you 
GheVMBoared *s basis Lor’ that interpretation is not oversipghn 
or disregard of the words but what they are saying is thap 


It 


hey must go on and read, "from earning full wages”. 


mt 


MR. DOUGLAS: Quite, bok “hed is our 
point, that that man has been paid for that day so that 
he is not, in fact -- he has full wages for 
day of injury. This, we take it, has an important part 
too. 

MR. ESTEY: Yes. And on the second part, 
perhaps I am reading too much into your brief, and that 
is why I am giving you the opportunity of confirming it 
or denying it, I take it the industry is also saying that 
the fairest way to measure the waiting period is with 


reference to working days and not calendar days. 
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MR. DOUGLAS: When the period of compensa 
t lon was reduced from five to three, this was a material 
reduction, and the employers in several areas, requested 
that this be reduced to working days. 

MR i eESTEY: Yes, I can see that 

MR. DOUGLAS: But the government passed 
an amendment the next year which said that this will be 
calendar days. 

THE COMMISSIONER: Ll understand froma 
member of the Board who has given testimony here, that it 
has-always been calendar days; their interpretation has 
always been calendar days over the years, even though it 
waen's. in the. Ach. 

MR. DOUGLAS: In the longer seven-day 
waiting periods and five days, this was true, When it 
waseareaduced to, three; -it was felt this might: bettencbe 
reduced to actual working days. 

MR’. «ESTEY : And I take it that dis the 
present view of your Association, notwithstanding any 
failure in the past to pursuade the legislature to the 
contrary? 

MR. DOUGLAS: L think ‘Lt would be their 
view. 

MR, ESTEY: And I take it that the reason 
for adopting that view is the fact that we now have the 
48 hour weekend. and frequently, with statutory holidays 
appended to the end of that weekend. 

MR. DOUGLAS: Yes. 


MR. ESTEY: In your automotive industry, 


I take it, that the workmen get two days off, Saturday 
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and Sunday or two other days if you are running on a 
constant shift? 

MR. DOUGLAS: Yes. 

MR. ESTE They are working a five-day 
week Universally in youwoulmdéustry? 

MR. DOUGLAS: They are not always working 
At times there are periods of overtime in our business 
and this last several years we have been very busy and 
there has been a@ great! deal ofvovert ime, this’ is true. 

So it is usual we have a 40 hour work week and our over- 
time premiums are based on that basis. 

MR BSTENS They start at the 41st hour? 

MR. DOUGLAS: Right. 

MR ST EY s Now, moving along to this 
second source of increase: im accident costs for the 
disablement type of accident, you deal with it in two dif- 
ferent places in your submissions, which are very complet 
I am wondering if you have any suggestion as to how the 
statute might be worded so as to remove from the claims 
of accidents, those injuries or those conditions which 
are due to the workman's physical condition and not, as 
you say, due to his employment. I refer you to the 
definition of accident, section 1 (a) of the Act, and 
inquire as to whether or not you have had any deliberatio 
about how this statute might be worded to cut down on this 
type of claim? 

MR. DOUGLAS: i think tr would have torbe 
a wording which would associate or tie the disablement 
to the physical condition of the employee immediately 


preceding the incident of disablement. Midone> quite 
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know how else to suggest that. 


MR. ESTEY: On page 5 of your brief you 


"disablement arising out of and 

in the course of employment..." 
you say: 

“where this permits entitlement 

to compensation to an employee 

whose disablement is whclly or 

primarily due to his physical 

condition and not the result of 

a work injury or accident." 
I take it that that is the heart of your submission, that 
you-wouldWilike elthéer a definition put “in the “Act eGr an 
Inverpretation put into Board policy which will not entitle 
a workman to compensation if the condition arises primarily 
Sr wholly Sout -or*hiis -phiys ical condition and’nei Linked in 
some causal way to the work he has done for his employer? 

MR. DOUGLAS: Yés. Perhaps my colleagues 
here, could speak to this, but I do know that there are 
instances in our experience in which workmen have reporte 
aisablement, I couldn't call them injuries, because ror 
éxamiple, it is almost impossible to prove if you have a 
headache or you haven't or whether your hip hurts or 
whether it doesn't, but employees have been doing the 
most casual thing and suddenly they have a disablement 
in their shoulder or their neck or their back, you might 
say reaching across the table to pick up a package which 
This leads to days of lay-off 


weighs just several pounds. 


which then qualifies them for compensation, and this, we 
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think, 1s most difficult to prove, to satisfy ourself tha 
there had been nothing unusual, no strain, no slip, no 
fall - nothing that would suggest an unusual circumstance 
of injury and our safety people and our medical people 
can only. attribute it to something which must primarily 
svemsirom thesperson'sophysical condition just prior to 
whe time. Perhaps Mr.:Ives or Mry uz wouldoiikettc 
speak to that. 

MR. TUZe As Mr. Douglas pointed out, 
cases sometimes involve something extremely minor which 
you would really have to use your imagination to attribut 
to the actual work the man performs and, in many cases, 
the Board accepts the statement, as was pointed out 
earlier, without investigation.» Aseasmatters oforfacky il 
eouldvreadsaai number of letters sent by thesBosard sayines 
"We are accepting so-and-so's statement that the accident 
occurred as he reported". This ties in very closely 
with the reference Mr. Douglas made to small claims which 
are accepted almost on demand, simply for expediency. A 
matter is, in one case, $75 and a letter we get back says, 
"Tt would cost us more to look into the claim thoroughly". 
In any event, as small as the claim is, it does establish 
a precedent and you can return years hence and make 
reference to this claim number. 

THE COMMISSIONER: Well, in those small 
claims does the Board make no investigation? 

MR. TUZ: In many cases, no, you are right, 
Sips 

THE COMMISSIONER: They do not communicatie 


with the employer or anybody? 
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Miata Well, with the employer, insomu¢h 
as they receive it from the employer. 

THE COMMISSIONER: Well, they don't do 
that in any more than 99 per cent of their claims, do they? 
They don't send out someone to investigate every Toccasmon 
it is all done by telephone, is it not? 

Mie. UL When the employer objects to a 
claim and presents an argument, then the Board takes the 
trouble to send an investigator out and actually examine 
all details of the claim. 

THE COMMISSTONER: But otherwise it is 
done by communication, by teletype or telephone and then 
the report of the Board and the report of the doctor? 

MR, TUZ: I think we should also clarify 
that the vast majority of claims are, of course, genuine 
and the employer would support these claims. We are 
speaking of the doubtful claim. 

THE COMMISSIONER: The thing I Jaw trying 
to get at is, when you say these claims are not investi- 
gated, are paid automatically, well, is there any difference 
between the routine that is gone through in connection 
with those and in connection with any other claim as far 
as communicating with the employer and obtaining a medical 
report if there is one? 

MRap TUB Yes, there is a difference. 

Not as far as communication from the employer's side is 
concerned, but as far as communication from the Board is 
concerned. If the bias involved a greater amount, the 
Board will consider investigation and will investigate 


the case and then, either confirm payment or deny the 
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claim. But in cases where the Board feels the amount doe 
Not warrant Lo, the claim ls paid aeutomaticaliy. © This is 
the danger because it does establish precedents. 

THE COMMISSIONER: I don't know whether 
Mr, Bevey ls or Hou,put Dam still not clear.) Do they 
do any investigation at all in connection with these 
small claims? 

MR, DUZ: Not in our experience. 

THE COMMISSIONER: They don't aske sou for 
a report or a medicaly report’ or-anyuling7 

Me, TUL: Well, the routine reports such 
as tie form yY report, yes. 

THE COMMISSIONER: They do ask for 4 
report? 

Ma. CUZ? Well this is the notification 
Go the Board, it is automatic. 

THE COMMISSIONER : How much more do they 
age Lor im the other ‘cases? 

Pi LUZ ¢ In the other cases, in cases 
where doubt exists -- 

THE COMMISCIONER : Oh, yes, Ty kriow, 

tin CUZ ¢ Where the employer has brought 
oy) CO THe attention of the Board, they ask Gor sworn 
statements from the witnesses. 

THE COMMISSIONER: But in 99 per cent of 
the cages they don't, at least I am told it is some high 
percentage, anyway. Then, as far as that. 99 per cent ar 
concerned, the small claims are dealt with just as the 
others? 


MR. .TUZ: You are correct. Most claims 
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an employer would not object to, because they are genuine 
claims. We are only speaking of the claims that an 
employer does object to because he has definite indicatior 
that this man made a fraudulent claim. 

THE COMMISSIONER: Weil; lif mou Imadesen 
objection to a small claim, would they not be investigate 
then? 

Mi eeruas Lhe yedonm Gy eto. 

THE COMMISSIONER: That is your point? 

MR. TUZ: DHS 1S SL pa. 

THE COMMISSIONER: Even if you object to 
the small claim,there is no investigation made? 

Miner Lua: Chat cLeneorrace, 

THE COMMISSIONER: LI think Ieunterstand 
you now. 

ME. THSTRY: I take it, from what you are 
Saying, apart from what they do or dont do at the Board, 
that you have two aspects of this case in mind.when you 
make your submission... One is that the cost of paying the 
sma liochoimsrismserious becausé  therevare\ sommenynoes 
these small claims and therefore, if you encourage them 


by an administratively efficient way, and pay them all, 


O 


then you run the accident cost up, that is your firs 
is that right? 

Mk. UUZ: Not the strongest point. This 
is actually a minor point. 

MRe ESTEY: The second point is - I am 
not using your words, but I am trying to understand it - 


that you are saying that such a practice has a moral 


affect on your employment because honouring these small 
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Claims, giving.a-route for some future big claim, allowing 
some ons-¢6" profit, perhaps in the circumstances Mr. 
Me opine deseribed,. running thet inesm ata profit, that 
this has a big moral factor. You also have that in mind? 

Mine LUA It also has a financial factor. 

Maw. BSTBYS Nes, SD pub Gia. one Tirst.. The 
financial factor was the first comment and the second is 
that it has an affect on your employees. 

Mi. TOs Sion 

THE COMMISSIONER : I had rather gathered 
from your brief that you were prejudiced in another way 
in that if a subsequent claim for compensation were made 
a long time afterwards, the fact that this had been accept 

by the Board at that time, precluded your raising the 
question then, or doing anything about it. 

MAL, Dae That: Le ieorrect . 

THE COMMISSIONER: In other words, again 
you are referring to the cases where you objected and the 
Board refused to investigate. Had you objected, they migh 
have found circumstances that might have stopped this 
Subsequent routine? 

Min. CUZ Stopped the original claim. 

THE COMMISSIONER: Then the original claim 
couldn't be used for a subsequent claim. 

My. TUAs Thateis right. 


MR. ESTEY: On this question of disablemen 


which is related to what we are talking about, we have 
heard guite a bit, Mr. Tuz, up ‘to now, about the increas- 


ing frequency and the seriousness of back laury laine . 
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Now, does the automotive industry expe fence this same 
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increase in thewlast «three or,four years,)of that type of 
claim which you might call a back claim? 


Mi, “TOs I believe we do. I don't have 


break-down of figures with me but I believe we do experie 


MR. DAUGHARTY: We do, yes. 

MR s sESTERY: The answer to that, from 
American Motors' brief, the viewpoint is yes? 

MR. DAUGHARTY: Yes. 

MR. EVES: The, eenerah feclings, without 
CON kien ing .» he chat itis much -hiches, 

THE COMMISSIONER: All. you know is that 
you have had this enormous increase in assessment and it 
must be due to something and you give three possible 
ehoiees which, probably, the Board can nail down and 
identify now much is due to any one particular thing )»thay 
accounts for this increase. We can, perhaps, get it from 
PoUvner Source. 

MR. ESTEY: Do you have pre-employment 
medical examinations? 

Mi. EUAS Yes, we do. 


MIR AB OM BY. < And in the course of those 


examinations, I take it that it is a comprehensive examina 
pion end the bagk iepeonsidered? 


MRatluas T don't know how well the back 


T am afraid I am not a member of the 


pass 
° 


can be examinec 
medical profession but I think, mainly, or quite a. bit 
of this comprehensive medical examination depends on an 
individual's honesty about his former medical history, 


> ts 


past medical history. 
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MR. ESTEY: Do you Xray them? 

MR PULA: Yes, chest: Xrays. 

Maan EOTEY : Just chest Xrays? 

MR.» TUG Just chest Xrays. 

MR. ESTEY: In the automotive industry, 
is the type of work which is done on the assembly line 
what you would call heavy labour, or heavy work which one 
might associate back injury with, or would you classify 
it as light work? 

MR. TU: I would classify it as moderate 
because wherever lifting devices, for instance, can be 
installed, they are installed... You can't compare this 
to, say, the construction industry where men are on the 
job site for a short period only. These plants are per- 
manent and we do install lifting aids wherever possible. 
So I would say that on the average, the maximum weight a 
man would like in an automotive plant, would be 50 pounds 

MR. ESTEY: That. would be the maximum? 

MR. TULA: Yes. L-Would say in he woeloimiay, 
give, or. vVake-Pfive . 

MR. ESTEY: I take it from your answer 
that the men are working with highly automated tools that 


results in lighter weight work? 


w 


PR LUZ Yes, the automotive industry 
one of the most automated industries. 

MR, ESTEY: De don't know, which, of gou 
gentlemen wish to discuss this with us, but you deal. with 
the: notice of injury at page six. . You, have a, reference 


to section 21 of the Act. What do you do when a man does 


not report the accident? Do you have any procedure you 
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put him through? You cannot discipline him, obviously. 
because the Act says that you may not enter into a 
collective agreement or anything which will reduce his 
entitlements. What does the employer do to try to encour 
age the reporting of accidents? 

MR. DOUGLAS: We, of course, post the 
necessary Signs in our place of work. In many instances, 


this with all sorts of campaigns which 


are usually carried through the safety department, that 
when you have an’ injury, be sure to report if promptly to 
your foreman. The way to get to people, basically, on 
safety is through their immediate Supervis ton. “Phere 
fs novrringthat Ssupplants this, as far as direct line and 
observation and contact. - I think every reasonable ‘effort 


is made to’ inform the employee, new and old, that this 


MR. ESTEY: What you are saying in your 
beter tir errect, that unless the Act denies them some 
kind of entitlement, that there really is not any penalty 
for non-reporting. 

MR. DOUGLAS: This seems to be so. 
MR. ESTEY: Then you say that someone is 
the workman not to go to his employer or to 


advisin 


Oo 
oo 


7 


report to the medical doctor or first aid supplied by the 
employer, but rather, to go to his own doctor. [I am 
wondering to whom you are referring when you say that in 
some quarters, workmen are being advised not to go to the 
medical doctor or the first aid treatment maintained by 


the employer. Who would be so advising the workmen? 


THE COMMISSIONER: We would have to draw 
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our own conclusions on that one. 

MR. DOUGLAS: Our members have reported 
this as being advised by their legal representatives. 

THE COMMISSIONER: Mr. Douglas, they migh 
feel they did not want to go to what they considered to 
be a company doctor and would prefer to go after their 
own, but how does that affect the reporting? They don't 
have to go to this first aid place -- they could go to 
thieilrieows doctor, bub they could still report 4%. 

MR. DOUGLAS: They have vevery right, under 
the Act, to go to whatever doctor they choose. We would 
not, in any way, argue with that. What we need to know 
and what is a fair thing to ask, is that when the employe 
feels he is injured, ne has had 4a tumble or an electric 
Simo cin om ne as burned .or he cuts himself, if he would 
jusco tell our people) tell somebody “in responsibility 
immediately, that this has happened. But there are re- 
peated cases cited by committee members, where ‘employees 
say nothing, that they do not show up for work on Monday 
CmTuesday.letius sayy or the next day, and they do 6s 
getein touch with the employment office or the department 
Grithes compariys they just do not report ..- Well, with sé 
very large number of employees, it is very difficult to 
immediately contact, that day, Mr. Brown or Mr. Smith or 
gonieonevelse to fT447d oul what the trouble-is. iUt°is Just 
the same way that employees will often move without tell- 
ing you where they are now located. Even if you did this 
you would not be able to contact them all, even if you 
used your best efforts. You don't know what has happened 


and if the man goes one, two or three days, then you get 
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into it, because there is a place in his work place where 
he is missed and somebody has to be doing his work. You 
just can't make cars and leave the odd wheel off or the 
odd «door off: 

oR edo es Y 8 LNG LS On £OOd, pol Lay. 7 
take it. I suppose you either find out from the Board, 
for the first time, that the man has been injured in 
those cases, or, as you say, you have gone to find out 
why he is not at work and then you find out that he was 
in an accident, and this is your problem? 

MR. DOUGLAS: Yes, this. te che propien. 
It is normal to see the doctor to perhaps enquire as to 
how this happened. 

Bin BOTEY.: On that point, do you maintai 
IMeenyi eo. your our plents,, a docver? 

MR. DOUGLAS: Yes, most of cur ficms do, 
We are required to do it with the number of employees. we 
haves 

MR. ESTEY: A workman, who is injured on 
the premises, can if he wishes, go to the doctor on the 
premises, but he does not have to do that. All you want 
him to do, whether or not he does that, is let you know 
whether or not he has been hurt. 

MR. DOUGLAS: If he would tell someone -- 
a watchman, or even a fellow employee might do, but as a 
rule in many instances, we can find no one who has seen 
or had any indication from the man who claims he is 
injured, that he was injured at work. 

MR. ESTEY: In Section. 21, (1), dealing 


with "Notice" -- this is what I was leading up to -- the 
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requirement is as follows, that compensation is not payable 
unless notice of the accident is given as soon as practicable 
after the happening and, secondly, before he leaves his 

piace Orwenployment, and, thirdly, unless the claim is 

made within six months of the happening of the accident, 

What you are saying is that that is wishful thinking to 

so do that? 

MR. DOUGLAS: Yes. 

MR, BSTeyY+ And you say that section 21 
(1) should have the statement that, unless he notifies 
the employer that he has been injured, no compensation 
is payable until he does notify them? 

MR. DOUGLAS: We think this is a fair 
basis of putting more ‘onus on his responsibility) whe 
Board is, apparently, waiving ine fact that he does not 
report. 

MR. ESTEY: Then, seconaly, dealine wi 
subsection 5, you are quite willing to modify that rather 
strict provision if the Board finds the circumstances 
were such the man could not reasonably have notified the 
employer? 

MR. DOUGLAS: Rag, 

MR. ESTEY: And in an assembly line 
operation, it is rather difficult to see how that would 
arise because, I suppose, if a man were disabled and 
could not notify anybody, then everybody around him would 
know of the injury. 

MR. DOUGLAS: Not necessarily. 

MR. ESTEY: I would like to think your 


supervision is closer than that. If somebody got hurt 
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and fell on the floor, surely it would become apparent to 
the next man down the line that the wheel is not on. 

MR. DOUGLAS: Mr. Tug will speak to this 
for a moment. 

ME UZ3 The only reason I wanted to raisle 
a point is because there are many cases where the injury 
does not occur in the plant. The current interpretation 
of the Act honours an injury which occurs on the way to 
or from work, and sometimes the man never reaches the 
plant. Now, I can think of instances that oceurred on 
company parking lots, or that occurred, we will say, when 
an individual took a shortcut across a company parking lo 
where he did not park his car. 


RANEY. Jet Syalleh Ne What does the Board do with 


MR. TUZ: Accepts them. 


Mi. GST ¢ On the theory that the man is 


Dit ee we es On the theory that the incident 
arose under the condition of employment. 

MR. ESTEY: What about your earlier 
statement, a moment ago, that he is hurt on the way to 
works! acdoes: the: Board» imaouripragthees recognizers 
claim when a man gets hurt on his way down to work? 

MB. RUZ Yes,, I have evidence of this 
with me. 


THE COMMISSIONER: Before he reaches the 


parking lot -- out on the highway? 


o 


MR Tae No, I am referring to individuals 


who are injured on our parking lot but who do not have 
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any business on this parking lot. 

THE COMMISSIONER : Would you go any 
further than that -- That is what Mr. Estey is asking yo 

Mie MPUG? Depending on which side of the 
fence they fall on? 

MR. ESTEY: Outside on the road -- back 
before he gets to the company property, do you have any 
claims where the Board recognizes them? 

MR ew Luss No. 

MR. ESTEY: But starting on the company 
property, your point is that before he gets into his 
position on the assembly line, or wherever he works, but 
on the premises, he is hurt and then the Board recognizes 
that as a claim arising out of his employment? 

Mel UGs Yes, but 1t does not necessaril: 
have to be on plant premises. In other words, .in the 
plant in which he works. It could be in the parking lot. 

MR. ESTEY: You mean not a company parkin 
jot? 

MR. TUZ: Oh, yes, I mean a company park- 
ime SLOG. 

MR. ESTEY: Well, when I say company 
premises, I don't mean the part where he works, but land 
owned by the company. 

MR. TUZ: Ves, 

MR. ESTEY: And the Compensation Bard 
recognizes a claim when he is hurt on those premises, but 
your point, and Mr. Douglas! point is that you may not 
get notice of that accident because there is nobody 


around? 
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1} MRS LEUZs That is right, and because the 
2] man turns around and goes home. 

3 MR. ESTEY: But that would not be a 

4 circumstance, I take it, that the Board should not waive 
5 the requirement of notice, 

6 Mie LU No. 

7 MR. HSTEY: My question was directed to 

8 subsection 5 and it is: How far do you recommend the 

9 statute go in empowering the Board to release the workman 
10 from the obligation to give notice? 

11 MRS TUZ: We feel, number one, that this 
12 injured employee, whether he goes home or to the plant, 
13 could pick up the telephone, or have someone pick up the 
14 telephone and notify his employer. Number two, if he 

15 fails to do so, the Board, at the present time, of course 
16 qoes not pay the man until he makes his reportic simply 

17 because it has no knowledge of the claim. He can't very 
18 well pay the man until he makes his report. But it does 
19 pay Him at the SimeDheamakes his Meporveretiroactively. 

20 MRye@ESTHYs To the accident? 

21 MRyeTUZs Right), and wee feelothet in ercer 
22 to discourage this failure to report that this retro- 

23 active payment should not be made, unless, of course, 

24 there are reasonable grounds where the man could not 

25 notify his employer, in which case this would have to be 


26 waived. 


27 MR. DOUGLAS: Excuse me, Mr. Daugharty 
28 has a tabulation of the number of late reports. 
29 MR. ESTEY: This is American Motors? 


¢ MR. DAUGHARTY: Yes, this is American 
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Motors. This problem of late reporting came up last 
December, $e our safety man made an analysis of how many 
claims were being late reported, and we found that for 
January, February, March of 1966, 18 per cent were not 
reported at the time of the accident. The company was 
notified at some later date that there had been an accident. 

MR. ESTEY: Mr. Daugharty, in those cases 
does the Workmen's Compensation Board, in the experience 
of your company, take the lateness of reporting into 
account in determining whether or not the accident, in 
fact, happened and the circumstances covered by the Act? 

MR. DAUGHARTY: tf am 6 orry;'"L ‘eanrics 
speak from that end of it because I don't actually file 
the claims or have anything to do with that end of .it, 
but we have a detailed analysis of these late claims here 

THE COMMISSIONER: I suppose there is 
nothing to say"whether it is the day after the accident 
they reported it or a week. 

MR. DAUGHARTY: We have those days. Tak 
this one: left eye, foreign body and the employee says 
it occurred on February the 13th and he reported it on 
February the 22nd. We have a few of these foreign bodies 
in the eyes. We have anything from one day -- a right 
knee sprain where the employee stated it occurred on 


— pes 


January the 20th and he reparted it the next day, January 
the 21st. We have pulled out all possible excuses from 
this report for not reporting on time. These, we feel, 
were genuine cases which could have been reported the 


day the accident happened. 
THE COMMISSIONER: In other words, these, 
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you say, are whittled down to ones that could have been 
reported at the time of the accident. 

MR. DAUGHARTY: Yes. 

THE COMMISSIONER: But when you give the 
18 per cent, that includes all non-reports, does it? 

MR. DAUGHARTY: Yes gobt mouldainebuderd11. 
late reports. 

THE COMMISS TONER : These examples that 
you have are the ones that there was no excuse for not 
reporting? 

MR. DAUGHARTY: These are sonesothat had 
no excuse for not reporting according to the tiring. The 
timing is here when they were reported. 

THE COMMISSIONER: It might be helpful if 
we had that. 

MR. DAUGHARTY: You see,;'right foot and 
ankle". The employer stated it occurred on March the 
15th at 3:15 p.m, The employeaawas stil) ta vkeer lear, 
he must have been still in the plarh, putt he reported it 
on March the loth at 3:35. We only have one natural 
supposition, the employee goes home and he is out playing 


ice-hockey, or something like this, and he comes back in 


the next morning and he goes and says that it happened 


at work the last day. 

THE COMMISSIONER: But he didn't come 
pack in, did he, on the day of the accident? 

MR. DAUGHARTY: He reported the accident 


on the next day. 


MR. ESTEY: Did he do that by phone from 


the hotel, or did he come to work? 
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MR. DAUGHARTY: I don't have that infor- 
mation here. 

MR. ESTEY: Are you the only one of the 
four who has such a statement? 

MR. DAUGHARTY: I believe so. -We, of 
course, naturally, at our meeting, got into an argument 
about this so our safety boys said, "Well, we will analys 
this and just find out how many are reporting late". 

MR... Boo TH Yi: Mr. Daugharty, would it be 
fair and reasonable for us to ask if you could make a 
summary of that and file it with us? I see you have a 
lot of names involved on that claim. 

MR. DAUGHARTY: We also have the claim 
numbers. 

MR. ESTEY: Could we have that? 

MR. DAUGHARTY: I will see that. you get 
a, SOpy> Gis Ghat: 

MR. ESTEY: I.see you are the Chairman of 
this Workmen's Compensation Committee. Do you have the 
figures for the four manufacturers for the number of 
claims which are filed each year, or last year? What 
volume are we talking about, how many claims do you have 
a year, American Motors? 

MR. DAUGHARTY: I wouldn't have any idea. 

THE COMMISSIONER: Do any of you have any 
idea how many claims you are talking about? 

MR. DOUGLAS: We could get it, I think. 

MR. ESTEY: The reason I asked is I assum 
'4t would be a large number from the pay-outs. I was 


wondering whether or not you have officers whose sole job 
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or principal duty is to investigate these claims, keep 


track of them? 


MR. DAUGHARTY: They are all recorded and 
ifsted, Every employee has a card which, if he is injure 
it is marked right at the time he reports it to first aid 

MR. ESTEY: In the case of several of you 
I suppose, you employ several thousands of men. T am 
wondering how the companies are organized to investigate 
these claims when you get notice of them. How do you do 
it? 

MR. DAUGHARTY: Tam not on ‘that end of 
it but we have a doctor and several nurses and we have a 
safety man and just, say, a routine cut, the employee 
would go in: to the doctor to have it fixed up, but 
supposing there were some element of safety concerned 
where this man is off the job and another man has to 
replace hint on that joo, then the safety wan certain 


Fer) 


wants to know why was that employee injured, and if we 
put another man in that spot, is he going to be injured 
too. These things are endeavoured to be investigated 
right at once’ or otherwise, you are going to have another 
accident . 

MR. ESTHY: Yes, thank you, Mr. Daugharty 

Mi. “EU: Just to give an example of this 
in our case, our company employees, the Workmen's Compen- 
sation Act Administrator and the Safety Administrator, 
and in addition to this, in each plant we have safety 
engineers and the ratio is approximately one plant safet 
engineer for 750 men and these safety engineers have a 


dual function. They investigate an accident from the 
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point of view of corrective action to prevent its repeti- 
tion and they also act as the investigating arm of the 
Workmen's Compensation Administrator. The Workmen's 
Compensation Administrator studies both the Workmen's 
Compensation Board's form 7, which is completed by a nurs 
usually, or by the person receiving the call, and carries 
the man's statement, although it is entitled, "Employer's 
Report’. It is basically an employee's report. 

The plant safety engineer completes a 
separate report independent of this employer's report for 
7, and the Safety Administrator and the Workmen's Compens 
tion Administrator, compare these two reports. If they 
are not compatible, they look into it further and action 
is decided after that. 

DR v5 Si Laas So you are saying that you 
have an accident investigating machine set up and that 
this machine can't function if you don't get notice of 
the accident promptly after it occurs? 

MR..0UZ: That 13 Leue, 

MR. ESTEY: L. take ib «that. i8.true_of 
the other three manufacturers as well as yourself? 

MRE Uas Pretty well. 

MR. ESTEY : One last question, Mr. 
Douglas. When you came to the part of your brief headed, 
Medically Approved Work, you said you had another member 
who wished to speak on that subject. Do you wih to do 
that now? 

MR. DOUGLAS: Yes; Mr. Tugs 


MR. TUZ: Lithink, Mre Douglas, Lmenis 


general statement referred to medically approved work, 
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approved by a physician. In many cases we have an employee 
who may be extremely valuable. He is familiar with the 
machines, the particular machine that he is producing on, 
and he may have injured his left thigh or his left thumb 
and can't operate the machine himself, but there may be 
a job for him in the interim period to supervise a new 
employee on that particular piece of equipment. So, in 
many cases, lost time is really not necessary. Under the 
Board's varying interpretations in the past we have found 
ourselves with medically approved work being considered 
acceptable by the Board in some cases and, in other cases, 
it had no bearing because it was not the man's regular 
Ip0. 

The latest interpretation with which we 
are faced is that we are to advise the man's physician 


2 
L 


and our company physician and if both of these agree and 
the ‘employee agrees, then interim work is permissible. 

THE COMMISSIONER: I gather that the 
Board put the pressure on to get people back to work if 
they were temporarily, or partially disabled and were 
able to do some work - that they encouraged him and paid 
him something for his temporary, partial disablement and 
allows him to work, or asked him to work. 

MR. TU: I have a letter here which came 
to us from the Board, in reply to the suggestion that a 
position was available for a particular individual and 
the Board's statement says: 

"One must also take the position that 

the physician employed by the company, 


would show prejudice in favour of the 
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company." 

And that was the end of it. As a matter of fact, in the 

same letter, of course, the Board also suggested that the 
claim, being so small, it would be paid, and I would like 
to enter this letter as evidence. 

THE COMMISSIONER: Are you talking about 
cases then where he is partially disabled but he is getting 
full compensation -and he is not sent back until he is 
completely recovered? 

MR. TUZ: THES Sis “Comee cue, 

THE COMMISSIONER: Unless he gets some 
permanent allowance for the partial disability. 

MReY TUL That os iene. 

EXHIBIT NO. 10 Letter from The Workmen's Compen 
Sation Board, to Chrysler, date 
May llth, 1966 re.claim no, 
06704347. 

THE COMMISSIONER : Chink, Sl a our. 
nearly ‘through, Mr. Estey, we will adjourn if you are not 
going to be too long. 

MR. ESTEY: L just have a couple of 
questions. 

Does your company attend when meta are 
being heard by the different levels of appeal you are 
talking about? 

MR. TUZ: Yes. 

MR, ESTEY: Have you had any experience 
where the companies have appealed assessments by the 
Board not on questions of claim recognition - has the 
company appealed any assessments by the Board on ratings, 
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MR. DOUGLAS: We have discussed, when the 
Board proposed to add to include or transfer to our group 
the bus manufacturers, they informed us of it and we 
discussed it and commented. We were concerned, let us 
say, for this reason; that the bus manufacturers were 
not members of our association and we feel we have a 
very valuable contact in the association with common 
safety problems, among others and we were concerned 
that our group would be enlarged to the extent that we 
were not getting to other employers in our group but, 
regardless oi this, the Board decided this was what they 
wished to do and they proceeded but they did discuss it 
with us and we have very good liason with the Board. 
They have beenwyvery helpful and. are always willing to 
discuss problems. 

MR, ESTEY: I just have one more last 
question, Mr. Douglas. On page 5 you say that, 'where 
pensions have been retroactively adjusted", you believe 
fhatythis constitutes soclal legislation? . L.am reading 
from the second paragraph on page 5, the very last 
sentence. Do you have any comments to make or explain 
why you think the retroactive adjustment of the workman! 
pension entitlements where he has been injured on the 
premises of the employer in question, would be described 
as you have described as social legislation, rather than 
ordinary workmen's compensation benefit? 

MR. DOUGLAS: Well, the simple facts are 
that the employers alone are not responsible for the 
inereased cost of living as we experience it over a 


period of time. They, no doubt, have a part in it as 
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well as many other factions of society. The Board pointe 
out at the time this last adjustment was made, that there 
were pensioners dating back in the teens, who had amputa- 
tions or other disabilities and the allowances they made 
were within the provisions of the Act, and, apparently 
adequate under that practice. They were now updated. It 
is reasonable to say that quite a number of the employers 
of that period were no longer there, so the following 
employers are charged with those costs. 

[think it fairoto ‘say that "Lt was felt 
by employers that this is a cost that society, as a whole, 
should help provide. To that extent it is @ form of 
social peneriv. 

MR... ESTEY: Community benefit. 

MR. DOUGLAS : Yes, 

THE COMMISSIONER: Mr. Douglas, some of 
those who have talked to this commission have felt that 
they have found themselves in the situation, as represent 
ing the industry who , when they want to contest a claim 
were having to go down as representing their particular 
company and fight the claim on the appeal before the 
Board and they felt that they should not be put in that 
position, that the Board should perhaps call all evidence 
and subpoena what ever witnesses were necessary and they 
Should not have to appear to contest it. I was wondering 
about another alternative. Have you any opinion about 
having a. permanent representative on the appeal 
board to represent the employer at those hearings because 
usually there is somebody representing the employee, woul 


that solve that problem to any extent, the fact that - 
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maybe in your bigger companies it does not concern you so 
much but in the smaller one they feel it hurts their 
employee relations to be going down there and fighting a 
claim. 

MR. DOUGLAS: Well, I can umerstand thei 
feeling. I really think, though, that the best job can 
be done by someone who is directly familiar with the 
circumstances. I think our people would react that way. 
I think we would individually, if we feel that the claim 
is now right) ethat thereris something wrong withit, that 
we would do best in our own interest. 

THE COMMISSIONER: Thank you. 

MR. ESTEY: Thank you very much, Mr. 
Douglas. 

THE COMMISSIONER: None of you other 
gentlemen have anything further to say, I take it? 

Thank you very much. 


We will adjourn for ten minutes. 


-~~ A short recess. 


MR. ESTEY: Gentlemen, we are now going 
to proceed with the notice items which were sent out on 
the 23rd of September. The first item to be taken up 
today is Benefit Payments and Rates of Compensation, in- 
cluding five items: Compensation and Salary Ceilings, 
Partial Disability Allowances, Adjustment for increases 
in Cost of Living, Fatal Claim Benefits, Retroactivity 
of Increases in Benefit Payments. These topics have been 
dealt with, Mr. Commissioner, in a number of briefs, and 


in order to proceed through them in a manner which will 
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give some people an idea of when they will be reached, we 
propose to do so alphabetically. 

The first brief which has a reference to 
these topics, is that of the Automotive Transport Associa 
tion of Ontario. I do not think they are here today. 

We have been asked by their general counsel to come to 
them later in theeordéer som brie tay 

The next one, which has a reference to one 
of these topics is the submission filed with the Commissi 
by The Bell Telephone Company of Canada. I saw Mr. Arnol 
here this morning: 

The next one is the Board of Trade and 
that deals with two of these matters. Mr. O'Connor is 
net chhererthis morning. 

Then we come to the Canadian Manufacturers 
Association. 

THE COMMISSIONER: Has the Board of Trade 
one been read in, or what do you propose to do about it? 

MRS BSTEYS The same procedure as we have 
on the first three topics. We will hear those who are 
here, if you are agreeable, and then when we have finishe 
the live presentations, we will read them in, otherwise 
we will have people who are here, held up while we read. 
The Canadian Manufacturers' Association have asked to be 
put to the bottom of the list and perhaps we can reach 


them tomorrow, 


The next one dealing with the subjects is 
the International Nickel Company, and they have some 
statistics which they want to put together in a different 


way than they are in now, and they will be reached later. 
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I missed one, Mr. Commissioner: I checked 
the brief and they did not notice they had a reference to 
this in it, and that is The Canadian National, Canadian 
Pacific, et cetera, Railways. They have a reference to 
maximum earnings and percentage of compensation rates. 

Then, The City of Toronto refers to benefit 

Then, I come to the International Railway 


Brotherhoods: They have not presented their brief as yet 
and we will read that one in. 

the Internatlonal Unigniol Mine, Mil ana 
Smelter Workers, referred to a number of these topics and 
we have Mr. Kennedy with us this morning. 

MR. KENNEDY: Mr. Commissioner, the point 
in our brief, which deal with the matters before the 
Commission this morning, start at page 7, at the bottom 
of the page, entitled "Death Benefit". 

It is our opinion that the schedule of 
penefits presently paid in the case of the death of a 
workman arising out of an accident in his employment is 
GOLvallyY, inadequate to meet even a bare subsistence level. 
While it is true that no monetary payment can compensate 
for the loss of a parent, we submit that the stability 
of the family and the maintenance of the standard of 
living prevailing at the time of death is completely 
justified. We, therefore, recommend that where the 
household is maintained, that the widow, or an invalid 
husband, or the foster mother, as the case may be, shoul 
be paid 100 per centum of earnings prevailing at the 
time of death. 


Where the dependents are children and the 


m” 


beNgedo T sisnolcetmmod :oM) snovbenatm Bi jo) = yeah ely 
pba soneTsts 8 bed yodtt sxt¥or dom hhh! yedd ssiatiieaninlnbisd) 


og eerste S sved vont ,eyewlhsh ,sisteo: ss: otttosy 

eave Hots saneqmon lo sgsinesotsq bos agniniss momtxsn 

Moned od erste odngotoT To ¥e2hO-saT .nedT oe «@ 
yentisfh incotienisiol edt od emoo. 1 neat 


3% c& lolad sleds betnseetq Jon ever yout > sboonredsord 
| -at sno. ted? baet’ Iliwvew bas 

Sis ILM ,ontM to: sorta Lsootisarstal edt: 
Oya esiqo? sesdt lo rstmun ae of bewretst .ertexdar0oW tedlome 
sRolovtom eid ex doiw ybafidst .«M eved sw 

oy Hit ,tenolssldmed » tM —: s¥QRMean AM 
i of) anetod sistvem sd? ditw fesh-lotdw ctalad wo ak 
; nuiteo af? te .Y ageq is desta .gatnrom atid? motastmmoed 
| ."I2tensd dgeeG" bolttine .spsq eat Ye 
| 3° sluberios ect teeis sobatge yuo etidt 

| § ic rivesh shy lo sas ant unt bisqovltmeesrq Bdlteced 
| so, J/nsnyolyme ald ol tashtoos qs to due anletcs oamltoy 
Hs bevel sanesjetadue sred s neve goom.ot otsupabant viteved 
VSENSUMOD NSS Jeenyeq Yiaevenom on dadd emgd.el tf oLiAaw 
“ililicece ott Jedd tlodye OW ,Jne%8g 8 To es0L edit vod 
to Onabeateeld te sonsnadateam edt vbas Viimat 93. To 
‘YlsvsLomoa et iiss to emid end das soliltsveiqg goivif 
sv sveiw Jado Dnommooset ,er0'betedd: -oW baltivaut 
vefeve? ac to pwoblw eft tandd ,beatadatem et hLlonversort 
vote .30 wnt ese¢ add ee JT9Atom netaoy siz to , boaadeud 
3769 9s grtilsvetq egalotee to mudasp tans OOF. Bbiaq od 
| itseb lo emtr 


oi) Dog neshi trio ave etnehbnegab odt atedw fie” aad 


‘st tadt ne tt nt erdd | 


Nethercut &é Young 
Torente, Ontario TL 


household is not maintained, a payment of $75.00 per month 


to each child, until such child's education is completed. 

THE COMMISSIONER: Do you want to deal 
with these points individually? 

HR, ESTEY: It does not matter, Mr. 
Commissioner -- perhaps it would be better, 

THE COMMISSIONER: Then I can relate them 
to my notes on the cross-examination. 


ME. ESTEY: So, we will understand the 


impact of what you are saying, Mr. Kennedy, with respect 
to section 37, Death Benefits, you are saying that the 
widow, if that is the beneficiary, or survivor, should 
get 100 per cent of the earnings at the time, instead of 
$75 per month, which is now in section 37 (1) (c), and 
some other benefits? 

MR. KENNEDY: Yes. 

MR. ESTEY: I take you are saying that 
100 per cent of the earnings, subject to the overall 
ceiling under the act, in the same way that a permanent 
disability has a ceiling’? 

MR. KENNEDY: Yes, it LS Contained in 
our brief in this manner, because we are at the same tire 
taking the position that there should be 100 per cent of 
earnings paid in the event of total disability. 

There are a number of reasons why we say 
that the widow should have a payment at least equal to 
what her husband, the claimant, might have if he is 
totally disabled as a result of accident. 


It is our submission that if a workman is 


receiving 100 per cent compensation, that is, 75 per cent 
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at the moment of earnings, and he dies as a result of the 
injury,that the financial burden upon the widow becomes 
greater instead of less. It is a well known fact that if 
a man is hale and hearty, that there are multitudes of 
things that he does around the home, things that if he wer 
to hire a tradesman to do, would cost money. However, he 
assumes that responsibility as part of his general home 
making and housekeeping contribution. If the provider, th 
husband, dies, then the widow has to hire someone to do many 
of the chores that have to be done around the house, some 
things that are just beyond the scope of a woman. 

Therefore, for these reasons, we say that 
there should be no reduction in the amount which was bein 
received as compensation when the husband was still alive. 

MR, ESTEY: Mr. Kennedy, on that same 
point, just to make sure we have your submission, you are 
saying it should be 100 per cent and not $75.e You will see 
that in the present statute, the compensation was increased 
by $40 a month for each dependent child, and you are sug- 
gesting that $40, in the light of today's circumstances, 
should be increased to $75? 

MR. KENNEDY: Yes, I should make it clear 
in that respect, that depending on the size of the family, 
75 per cent may be equitable. Of course, if there are a 
sufficient number of children in the family, we feel that 
this is a minimum amount that would be necessary if they 
were in foster homes to maintain them for a month,but we 
are faced with the reality of the situation that if there 
are a sufficient number of children being maintained in 


foster homes, then that could, in fact, amount to more 
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than what 100 per cent of compensation would be. 


MR... ESTRY: Then the Act goes on to provid 
a maximum which, I take it, is what you are really saying 
should be the minimum, that is to say, Subsection 3 of 37 
where it says the amount shall not in any case exceed the 
average monthly earnings of the workman. What you are 
saying is that the average monthly earnings of the workman 
Should be the basis of the compensation to the widow. 

MR. KENNEDY; Yes. 

MA. HSOTHY 3 Does your Trade Union have any 
studies indicating what this would cost in the mining 
industry or in the industry generally, or do you have any 


studies which you have in mind when you make this submissi 
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MR. KENNEDY: No, we have no stu 
statistics are based primarily on the needs, or what would 
be a reasonable need of people who areafflicted in this wa 

MR.” BOTH ¢ THis present Section Ts” 4 
Little bit unclear as to what "monthly average earnings" 
means, whether it is twelve months from when the 
employment started and whether it includes overtime and 
so on: What is your view as to how far back an average 
should g0? 

MR. KENNEDY: How far back an average 


'¢ 


Ww 


ould go? 


m 


MR. ESTEY: Will you take the last week's 
earnings and call that average, or the last two weeks, or 
the last twelve months? 

MR. KENNEDY: We have no submission on 
changing the present method of the Board in their calcula- 
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MR. ESTEY: In some places the Act says 
12 months we th other places it doeS not say, but you hav 
no submission on that point. 

MR. KENNEDY: No. 

MR. wWHSTEY¢ Monthly earnings, does that 
include, in your submission, overtime? 

MR. KENNEDY: Yes -- well, at the present 
time the Act takes in all earnings, overtime and everything 
to come up to $6,000 so we are not proposing any change in 
that. 

MR. ESTEY: And the average should continu 
to be done in the same way? 

MR, KENNEDY: Yes. 

MR. ESTEY: Do you want to carry on now 
to Burial Expense? 

MR. KENNEDY: LL) should adsotéay;2 inetiis 
respect, that in dealing with the matter of the cost of 
compensation, I would like to make some reference to what 
Mr. Justice Roach had to say. We had some considerable 
comment this morning and at other times, as to the cost 
ef thendcsiandj oat. page 11 of Mr. Justice Roach’s report, 
he says: 

"Tt is deceptive, however, to say 

that the employers as a class, 

bear the whole cost of compensation. 

A considerable part of that cost is 

passed on to the consuming public 

bysincludingesitednt the sade, priee 

of commodities which the employers 


produce or the services which they sell. 
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The employees benefit by having their 

compensation certain and secure. 

They may quarrel with the amount 

but they are not left in doubt as 

to what it shall be or whether 

uhey shall receiue 2G. » Alsc. they 

receive, it whether or not. the 

aceident was caused wholly or in 

part by their own negligence." 

I should say that. lL think 2b Js admitged in 
some briefs that the cost of compensation is passed on to 
the..consumer and I think there is another point which has 
not been mentioned. It is submitted by a number of organ- 
izations and employers in the main that the employer pays, 
bears the whole cost of compensation. They have submitted 
that the cost of compensation is passed on to the consumer 
but we also find in our dealings with the employers that 
the cost of compensation is also charged to the employee 
Wien trinege benerits of a collective epresiien: aire seu ons 
as. to the. total cost to the company, of a package arrived 
at in negotiations. 

Then, I think there, 1s. another.point: where 
the general public do assume quite a large share of the 
costs of compensation because if you look at the statement 
of companies, we see that charges for compensation are 
deducted before taxes. Therefore, if there were no such 

possession 
deductions, then I am not in ff of, the. exact. face. e uy 
I think it is close to 48 per cent of the money that goes 
into compensation, would go in taxes to the general public 


anyway. So, you see, when all things are taken into 
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consideration, then the actual cost to the employer is not 
nearly so tremendous as it would appear to be on the surfade, 
that the worker, the public and the consumer bear consider 
able in the costs of compensation. 

THE COMMISSIONER ;: I didn't fully understan 
Your CeLereuce vO whe Toss OL Tringe benerirs. 

MR, KENNEDY: lrsatay and Che cocu a. 
fringe benefits, Mr. Commissioner. 

THE COMMISSIONER: In other words, certain 
fringe benefits that he would be entitled to under the 
SoLICCULVe eeresiiont are N0u ie because Ne is receivaine 
compensation, is that it? 

MR. KENNEDY: Oh, no, what I meant is that 
when the total package is calculated, compensation costs 
are Oe Or une Items Listed in the total cost to the 
gompany of what the “employee received. 

THE COMMISSIONER: T see. 

MR. HSTEY : Thal argument, LD supopose, 
loses some of its steam if the employer is not in a 
taxable bracket. Your figure, 48 per cent, is predicated 
on two things, isi’ 10. one Tt the employer is running 
at a profit and, secondly, if-he ls making over $35,000 a 
year before taxes? 

MR. KENNEDY: That, eb course, hs correct. 

MR..ESTEY: Then the 48 per cent jumps 
bo (7 per cent? 

MR. KENNEDY: Tt Could gO Up according 
fo the amount, that is true. 


Burial Expense - Section 37 


The present burial expense is set at 
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$300.00. Based upon such information that we have ebiei ted, 
we recommend that this amount be increased to $500.00. 

I might say that we have made inquiries 
with the profession, with funeral homes, and find that, 
unless you get a very bare pine box, there is no funeral 
which can be had for $300.00 in this day and age and the 
information we have is that they range from somewhere an atnd 
$480.00 to something in excess of $500.00 for the most 
economical funeral that they can provide. 
Payment of Lump Sum - Section 37 

Presently, the Act provides for the payment 
of a lump sum of $300.00 to the widow and/or foster mother 
as the case may ben, Inoorder toyvinsune fami yestabliity 
and the security of the household in the immediate months 
ahead, we recommend such lump sum be increased to $1000.00]. 

NER. oe eigen Excuse me a moment so we can 
deal with those and perhaps get your thaights on them. I 


dm 


take it again, here, you have not had the opportunity to 
analyse the Board's records to see what those two items 
would cost? 

MR. KENNEDY: No, 2 thaven|}in. 

MR. “Bothy s We can get them from the 
Board anyway. 


MR. KENNEDY: Compusainbon.on Disapit Lac 


yments - Section 40, 40 (A A], AO and 44, 


The present provisions provide for the 
computation of temporary disability, temporary partial 
disability, and permanent disability benefits on the 
basis of 75 per cent of average weekly earnings, not GO 


exceed a limit of $6,000 per annum. We are of the 
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opinion that such limitations work a financial hardship 
with a resulting deterioration in living standards. We, 
therefore, recommend computation of benefit payments be 


of 
based on 100 per cent/earnings Loss, and that such basis 


of computation apply to all present recipients of permanent 
disability payments. 
I would also like to refer to the report of 
Mr. Justice Roach, at page 26, wherein he deals with the 
original report on compensation of Chief Justice Meredith. 
I am reading at page 26 on the third paragraph: 
"The Ontario Act would appear to 
eome within the second of those 
three schemes. Then, why was.che 
maximum amount by reference to which 
compensation should be computed, fixed 
originally at $2,000 and increased 
‘nm 1943 toxSly500 andyetspot January 
Ly n1950;4.G0 $35,000? - nChiefmdiuesiies 
Meredith tells us in his report, why 
he, Pixedthe, sumaols$24000 aaathc 
maximum. He said, 'I propose $2,000 
as the limit because that sum is 
probably the maximum amount earned 
in a year by the highest paid wage 
earner'. In other words, 'workmen! 
in the ordinary conception of that 
term, were to be compensated by 
reference to the yearly earnings 
without any ceiling and all other 


employees, regardless of their 


‘gitarrat tatonant 8 AtoW @nopdadtmel owe dads: folntge 


ow ,dMabeete anivil mt vette Prayeb: galefoase 


ad atsemyeq Uiisned lo nottsdugqmods baemmoned -, s1oTstend 


to ' 
steed dows tat One ,seok agatnqas\iaso 48q OOL ad’ besed 


setnomyag yvtlitdselp 
Jioge? Ses of sekea of SHE dels bidowlz 
Mtjw aefesp si nfersdw (dS sgeq-J8 *. Asaon sotvaut lam 
avtiheist sotiavt tsind Ye MOLERRRETAOO no Jrogst Laertatae 
‘Hysimeted belit edt no OS s§aq t8 galinse malt 
a4 smaqes bivow #ok Ghrgsn0- oat" 
snort? “lo baosse eds sind tw emos 
ony Sew unwW .osdT’ cfemetios soetid 
Mistw ov aodsirate: vo Ihvomse munlxsh 
HSKi-; .pedvamog ew bIvois-golvsépaqnos 
besnsten! Se 000,88 va, etisniats 
Yrsensh to en faa OOB{SR.o9 Eker az 
whaads telW® SO00,EZ oy Or ef 
ri) ,ouoass alin at av elise’ Aytphs tai 
git ts. 000,.S¢ "bo me add bexft of 
<S? s3oqoxq ©! ,bbea oH  Vihumixam 
22 08 Jaen? eeuvpeed Jlil{- etd: ea 
henrae trivoms mulkem edd ¥fdsdorq 


Wow blag dwedehsi edt vd ese e£ at 


; te evsaslglos: tnesem If6 6d yfqqs nolistuqmon  t6 
| 
) 
| 
| 
| 


ron tem" elrow sasrite al .'tseoyvee 
fond “lo nefegsoano yteatbro end ft 


yo Sevennagmon so of stew lima 
antinucs vinteey sav oc sonatstet 
ievita ifs One gnitles tha suOMsL 


nied lo ase fhtaget:,ageyolame 4 


Nethercut &é Young 


Terento, Ontario TLS 
1] earnings, were to be compensated 
2 by reference to their yearly earnings 
3 but with a ceiling on those earnings 
4 SP Gay O00 Actually, therefore, 
5 the Ontario Act comes partly within 
6 the second and partly within the 
7 third scheme." 
8 Going on to the second last paragraph on 


9] the page, Mr. Justice Roach has this to say: 


10 "On the evidence before me, the 

11 sum of $3,000 does not today, 

12 Pepe sere the yearly wearnincs oF 

13 the highest paid workman. Some 

14 workmen in the running trades and 

15 the mines, make as high as $4,000 

16 a year. 

17 IT have concluded, therefore, that 

18 the maximum amount should be increased 
19 to $4,000 and for that purpose, 

20 recommend that sections 11, 43 (1) 

21 and 98 (1) be amended by striking 

22 out the figure '$3,000' and sub- 

23 stitupingvin “théeiristead, \theer igure 
24 UgH, COON" 

25 It can be seen from what I have just read, 


261 that Mr. Justice Meredith, in his original findings on 
af conception of what the Act would be, suggested that it be 
28 to take care of the highest wages in the industry at that 


29 time. 
30 Mr. Justice Roach, in the 1949 and 1950 
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Commission, accepts the same principal and recommends 
$4,000 because he says that that would seem to be the 
maximum earnings in the industry at that time. 

I submit, Mr. Commissioner, that at the 
present time, there are a number of industries where work- 
men have earnings considerably in excess of the $6,000, 
which is presently the limit. Therefore, where this is a 
fact, this workman's contribution to the concept of the 
Act, is much greater than it was deemed to be originally. 
If he earnings are $9,000 a year, then his payments would 
be 75 per cent of $3,000 less than it would be if it were 
based on the highest wages in the industry. 

Going on in our brief: 

Light Duty 

We have encountered a number of problems 
relating tovinjured workmen who are assigned to light duty 
employment by their employer. 

MRY ESTEY? Could I ask you a point before 
you get ahead of us. Do I hear you correctly that you are 
Saying on page 9G that, therefore, there should nets betany 
ceiling? 

MR. KENNEDY: This is actually what our 
HosisLoOAgis) Mrs (Estey; ebut certainly Lie therershousd pe 
a ceiling it should be much closer to reality and to what 
workmen in the industry earn today. 

MRY ORSTEY : Would you care to put a figure 
on that? 

MR. KENNEDY: Well, I know that there are 
people in the mining industry and it is not too unusual 


that they could have earnings of $8,000, $9,000, even 
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$10,000. I have no statistics with me on that, but I am 
quite sure I could provide T-4 slips from people with whom 
I am acquainted to show that this is true and I suppose 
such statistics would be available from the Department of 
National Revenue - whether you can get them out or not. It 
is a fact that some earn considerably in excess of $6,000. 

Mae ESTEY.: Tne genera. line ols jour irked 
would indicate, however, that you are really saying that 
for equity and to avoid a recurrentexamination of what the 
Tigure Should bég+ that. there, leno food. purpose. served an 
hey img an. arbitrany, cei ling,and,.. therefores. you,.should 
merely. cay on cent - you say a hundred but X per cent o 
the wages should be the basis. That is essentially what 
VOULars. saying? 

MR. KENNEDY: That is essentially what I 
am Saying, yes. 

THE COMMISSIONER: If Mr. Justice Roach 
accepted the principle which you say he accepted, it is 
hard to understand why a ceiling was put on at all. 

MR. KENNEDY: Well, £ think. Mr... Justice 
Roach does explain that where they had such a system in 
Great Britain, I believe, where they had no ceiling, they 
had litigation as to whether this was the amount that the 
individual actually made. I think he makes reference to 
that in the same section that I was reading, but it was to 
avoid, Litigation. that.he, did put, on. the ceiling. 

Reading om in the. brief, on page 9,. on 


Light Duty: 


In some instances, undue pressure is 


applied by employers or their supervisory representatives 
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to prevent workmen from reporting lost time accidents by 
directing them to "light duty work". In many instances, 
such light duty consists of sitting around in lunchrooms, 
restrooms, or drys. At’ some future date, it is found that 
tne injury ls of a@ disabling nature. Since the accident 
quite often is not reported and adequate medical attention 
has not been obtained, many such workmen experience diffi- 
culties in establishing their entitlement under the pro- 
Visitons=or the Act. 

Without commenting on the long range benefits, 
if any, which accrue to an employer under the present ass- 
essment and merit rating provisions of the Act, because of 
this so-called light duty device, we submit that such 

actions by employers and/or their representatives are in 
violation of the basic principles upon which the Act was 
founded. While the employer may maintain the workmen's 
wages under these circumstances, we submit such undue 
pressure is inconsistent under Section 1/7 of the Act. 

We recommend, therefore, that the Act be 
so amended as to provide that an injured workman be 
assigned to light duty employment only when so directed by 
a duly-qualified medical practitioner, and when such 
practitioner cléarly-sets ‘forth the effieclensy range of th 
injured workman. 

Quite often, another vexatious problem is 
encountered when a workman is directed to return to work 
by his physician with a light duty designation and no ligh 
work ig available. Under these conditions, more than often, 
the workman's benefit payments are reduced in accordance 


with the Board's estimate of what he is physically capable 
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ij of earning. While we recognize the validity of light duty 
employment in rehabilitating an injured workman, we considdr 
it a gross injustice that a workman should suffer monetary 
loss because there is no light duty available. We recommend, 
therefore, that in these circumstances, 100 per cent benefits 
be restored, pending return of the injured workman to 
suitable employment with his employer. 

I believe that is all we have in the brief 
covering the subjects. 

MR. BSTEHY:s You raise a number of question 
in my mind at least, as to why should be done on this 
question of Jight duty. Perhaps you can help us.a Jdittle 
Dit on, mia. une.<—pmesend, practice ts. d.Bake: 1b thatai® a 
workman is injured in such a way that he is temporarily, 
but only .temporarily, partially, not wholly, incapacitated 
GaaGo 1s Ciel OLLOW the Ach. shrictisx. Ou, mepork: thag. wer 
the employer reports it, the man reports it and he is 
eompensated..on the basis of his average earnings, au that 
time depending on how long he is away. 

MR. KENNEDY: 15 Der Gents. 

MR. ESTEY: For the length of time that 
he is so disabled? 

MR, KENNEDY: Yes. 

MR. ESTEY: What. you. are saying, therefore, 
is that sometimes, instead of going through the Act and 
getting that partial disability temporary payment, that 
the employer says to the man, "Here, you stay at work and, 
therefore, you don't need to meport, it., We will give you 
something lighter to do." That is what happens, accordin 


to what you said? 
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MR, KENNEDY: YOR, 
| 


Ma. Bote y Youvtare saying that this right} 
- and somebody here today, I think, the Motor Vehicle : 
Manufacturers, said that this should be a right of the | 
employer to-provide the light work, rather than having to ! 
pay it through the compensation procedures. You are sayin 
that is all right so long as it is reported and recorded 

im ithe Boardvand approved by a doctor, is that ‘your prop 

osition, Mr. Kennedy? | 


| 
MR. KENNEDY: Yes. Well, our apprehension 


on this question is, that it is true that it may work to | 

the advantage of the employer in assessment by cutting 

down his lost time accident record. However, I think 

what we are most concerned with is, that sometimes a man 

who has a fractured limb, a leg, an arm, sometimes amputa- 

tions’ or severe cuts, this man goes to work and it very 

oftiem couler be. responsible Tor the man a@peravating 
i 

injury or prolonging the amount of time he would be off | 

Weresvand mayjein the ena, cost the’ employer a erearver | 

amount than it would if the man were to stay home and ee 

proper medical attention and carry out the instructions 

ofihise physician. 

MR, ESTEY: Can we set aside medical 

attention for the moment; I want to come back to that. 

I take it in some circumstances that we heard about this 

morning from Mr. Douglas, in the automotive field, the 

man might be better off financially, to take the light 

duty from the employer and carry on with his work and 

his full pay, than to go through the procedure of the Act 


pecause he gets a fraction of 75 per cent, depending on th 
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extent of the disability, does he not? 

MR. KENNEDY: Yess 

MR. ESTEY: I cannot understand, thereforel, 
part of what you are proposing. I can understand that you 
hevesto havea. report so that it isi@vaileble afi chis 
thing becomes more serious, or if he has a subsequent 
accident and he has to show he incurred the first conditi 
while employed; but are you saying that the employer should 
not have the right to make available to the employee, thi 
light duty and report it, or are you saying that once it 
is reported, you have no objection» to the light duty, 
provided it is medically approved? 

MR. KENNEDY: If it is medically approved 
then, of course, this may, in some instances, assist in 
the rehabilitation. Something that is of greater concern 
tous!’ is that with some employers itv-ds fairly easy to 
arrange for light duty work, and this assists the workman 
because it is part of the therapy recommended by a doctor 
However, a greater problem as we see it is where the 
doctor will recommend that the man is now capable of 
performing some function of light duty and the employee 
then contacts the company and is told that there is no 
light duty for him, that they do not want to see him unti 
the doctor gives him a slip for full duty. But, because 
of the doctor having made a report that the man is capabl 
of some work, then the Board has no alternative but to 
reduce the pension, accordingly. 

MR. ESTEY: So, in that-case the man 
loses everything. 


MR. KENNEDY: That is right, and we are 
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not blaming this on the Board. Theyadminister the Act as 
it is set out, but we respectfully submit that this should 
be taken care of in the Act, 

MRy ESTEY ? That is, you want section 41 
amended so that where the man is said to be physically 
capable of earning something that that only be taken into 
account where that alternative is, in fact, available to 
hii. 

MR. KENNEDY: That is-right. 

MR. ESTEY: And if he declines the work, 
Coem he. 16 given’a° frackLon/em 75 per cenus 

MR. KENNEDY: “es. 

MR. °HSLSY:? Which the Act now provides for 
but if he does not decline the work, because there is no 
work there, he would get the same disability payment as 
UNOUnn Lo were "a Gouval *clsabl Diuvy case 

MR. KENNEDY: That would be our submission 
because he is not able to go back to full duty because of 
tne eccident he Surtered: 

MR. ESTEY: And) there Is no Tigent dusy 
available? 

MR. KENNEDY: ThaG. 2a eats, 

THE COMMISSIONER : Are you restricting 
that to light duty available with his own company? What 
about unemployment insurance? 

MR. KENNEDY: Well, he is not, under the 
circumstances, entitled to unemployment insurance. 

THE COMMISSIONER: I saw that stated in 
somebody's brief. There is a letter in this morning from 


the Assistant Deputy Minister of the Department of 
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"... whether a workman who has a 


temporary partial disability would 

receive assistance from the National 

Employment Service in placing him in 

employment. 

The National Employment Service 

would not refuse assistance to an 

individual in the circumstances 

described in your letter. In 

fact, this person would fall in 

the category of those applicants 

who require particular and 

specialized attention. He would 

be, intervikewed. and: teounse lied thy 

the Special services, Branch’ and 

be referred to suitable employment 

that he was physically capable of 

doing." 

This is not in accordance with your under- 
standing? 

MR. KENNEDY: Well, unless there is a new 
provision, Mr. Commissioner, my understanding of the Unem- 
ployment Insurance Act is that if a man is disabled or 
sick when he makes application, then he is not entitled 
until he has a certificate of good health. If, however, 
and this is a change that was made a few years ago, if a 
man is in receipt of unemployment insurance benefits, and 


then becomes sick, then they will carry him during that 
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Sickness, but not if there is disability or sickness prior 
to his application. 

THE COMMISSIONER: I am mistaken as to 
this, letter. ‘(Perhaps we had better put it in) as Exhibit 
ll anyway. 

Rita DO eh Letter from Department of 
Citizenship and Immigration, 
dated September 22nd, 1966 

MR. ESTEY: Turning now to medical aid, 
Since the Act provides that the workman is entitled to 
medical aid upon injury without reference to anything 
elise, J would likevyourtesclerigy whyovrounuhinkriies 
necessary -- and in your brief, apparently you do -- that 
this light duty problem should now relate to the man's 
entitlement to medical aid? He gets it whether he stays 
On the job, goesmotrrthe, job, sete partial Gisapilicy, 
total disability or anything else, doesn't he? 

MR. KENNEDY: Certainly, if you read this 
into the brief, Mr. Estey --- 

MR. ESTEY: No, you said a moment ago 
about medical aid that you had some difficulty in connec- 
tion 'withethe -practice of«the -employerssaying toctheumen, 
"You keep on this light job and don't bother reporting 
the accident". Now, I took it from what you said that 
that affected his entitlement -- what you perhaps have in 


mind is practical entitlement. 


MR. KENNEDY: No, if I gave that impression, 


I am sorry, Mr. Estey; I did not have any incidents or 
reference to medical aid as such. We understand it well 


and have no complaint about medizal aid. 
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MR BSTBY : At the bottom of page 9, at 
the end of the first paragraph dealing with light duty, 
you say: "Since the accident often is not reported and 
adequate medical attention has not been obtained, many 
such workmen experience difficulties in establishing 
their entitlements under the provision of the Act." Now, 
that is the part I have reference to. 

MR. KENNEDY: This is the part where the 
workman is persuaded not to report an accident but to 
continue to go to work and will receive wages when there 
is no. report of the accident whatsoever. 

THE COMMISSIONER You have a reference 
in that situation to where a subsequent claim is made at 
a later period and it refers back to this as the source 
oenhe trouble. 

MR. KENNEDY: Yes. 

THE COMMISSIONER : Is that correct -- is 
that what you have in mind? 

MR. KENNEDY: Yes. I could quote some 
cases which I have been involved in, Mr. Commissioner, 
and some of them are really heart-breaking. It is not 
a wide practice, and there are many employers who would 
not tolerate that, but we have experience of some and 
these are the most heart-breaking cases where no accident 
is reported and, subsequently, something goes wrong. I 
found a man’ who crawled on his belly, cwo miles over 
ice, in below zero weather, to come and see me, who was 
injured on the ground and the employer had him report it 
to the insurance company, rather than compensation. I 


don't want to make this an issue, but these are the 
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heart-breaking matters. 

MR. ESTEY: I want to find out what this 
means. You say, Since it was not reported and adequate 
medical attention had not been obtained -- now do those 
two follow? Do those two statements link together? You 
could get the medical attention without the reporting of 


Cher cdaim,«. could you, not? 


MR. KENNEDY: Yes, "get medical attention 
but if a man does go to the doctor and he is then rersuaded 
to go and do some form of light duty around the place, 
sometimes he may do that against his doctor's advice. 

MR RSTEY: Just a moment, I am not makinpb 
myself clear. You are talking here about failure to repo 
where the employer presumably does not want to report it 
because it will run up his accident record and drain the 
part of the fund he has to contribute to; so it 1s against 
his«financilal interest to report it and he tells the man, 
"Don't bother reporting it. I will give you some work to 
do and you wont suffer any loss of wages". 

MR. KENNEDY : Yes, 

MR, HESTEY: Now, what 1 am trying to find 
out from you is;Vare yow saying Gi those seimcums tan ess 
ttialso follows: thatthe: maw loses); "in a ‘practical sense, 
the medical attention he should be getting? 

MR. KENNEDY: Well, he may lose the 
medical attention he should be getting, and if this is 
the case, then the injury can develop into something 
much worse. 

MR. ESTEY: I just don't understand how 


those two fit. Perhaps I am wrong, but I don't understan 
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that. The man can still go to his doctor as soon as he 
is hurt and he can get treated, whether or not the accident 
is reported as a compensable accident? 

MR. KENNEDY: THas is*riens. 

MR. WESTEY: pO*, Chis’ prae@tiece or eivine 
him light duty, I find it difficult to understand why 
that necessarily results in any loss of medical attention 

MR. KENNEDY: It does not, necessarily, 
result in loss of medical attention. The individual is 
not denied medical attention, but if he accepts the 
suggestion that he keep working, then he will neglect to 
get medical attention. 

MRS ESTEY? Tsee,. “What you-are saying 
is that perhaps he should be hospitalized or stay at home 
or do something elise; 

MR. KENNEDY: Well, under the “coecvor's 
eare. 

MR, ESTEY: And he is not getting the 
complete medical treatment that would ordinarily follow 
if he had gone to his employer and he had said to him, 
"Go home"? 

MR. KENNEDY: That “Le rtehu.* am wo 
putting all the blame on the employer because there is 
some responsibility on the individual who accepts this. 

MR, ESTEY: I was going to take you to 
that: He also is probably tempted to accept it because 
he will receive his full pay whereas if he goes on the 
compensation and is partially disabled, he would be paid 
partial compensation? 


MR. KENNEDY: That is correct. 
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Bay aBObisyY 3 So, your submission is, in 
that connection, what kind of a change should be made to 
the Act? 

MR. KENNEDY: Well, I don't know what 
change should be made to the Act, Mr. Egtey, but perhaps 
it is something that could be stressed in educational 
material. 

MR. ESTEY: Yes, that is, in effect, what 
you say in your brief on page ten, thank you. 

THE COMMISSIONER: Welly "it “your Sovutero 
is that when that happens there should be some direction 
Dy a duly qualified medical practitioner; “and in that 
event the whole of his medical facts will be on record 
following the accident. 

MR. KENNEDY: That Le COrrect. e149. 

MR. ESTEY: Next, Mr. Commissioner, on 
the topic, Benefit Payments. There is a reference to 
this on the Ontario Federation of Construction Associa- 
tion and that Association has spoken to me on Friday, 
saying that they have members scattered all over the 
province and they wanted to convene them to make this 
single presentation on this one range of topics, not on 
the whole brief, and they are coming in later. 

Then, the Ontario Federation of Labour 
has substantial representations on the topic of Benefit 
Payments. Does anyone here represent the Ontario Federa: 
Gfon or “Labour? 

MR. CRAIGS: 

MR. ESTEY: What part of your brief are 


you going to start at, Mr. Craigs? 
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Mr. Commissioner, our sentiments in this regard’ 


are that the present’ legislation, does not follow the lines 
set out by. Mr. Justice Meredith some fifty years ago. We 
think that he clearly established the principle that there 
should be a relationship to death benefits to the earnings 
of the deceased. We contend that a widow, entitled to ben 
under the Workmen's Compensation Act should receive at lea 
(oper cont of, her. late, husband's. carnings.. Or.7a mani 
of $100. We are thinking of that as $100 per week, whichev 
is the larger amount, as long as she remains a widow. This 
would enable her, to maintain herself at a level close to 
Which she bad becnaaceustomed by virtue of ber tates hustan 
Garnings as a pension,., If the widow is. not allowed the. (5 
per, cent of earnings, as a, pension, then the dependent chil 
dren should be provided with a monthly allowance sufficien 
to feed and clothe them, as well as providing the cost of 
their education. And in terms of education, we are thinki 
of course, always. of the possible, opportunity or desirapi) 
of going on to university. We are also of the opinion tha 
the dimit of $150. established in Section 37 (30) (pb) anc 
should be removed, because we feel that this is discrimina 
and inflicts an added burden on larger families. 

Other benefits under Section 37 of the Act 
should also be raised in accordance with present-day 


needs. We propose that Section 37 (1) (a) should 


be amended to provide $700. for funeral expenses instead 


of the present $300. because it is impossible for a widow 
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to obtain a funeral for $300. or less today. In addition 
to the burial expenses up to $700 mentioned above, we 

are also of the opinion that the lump sum, paid at the 
death, as distinct from funeral expenses, of the workman, 
should be increased to $500. so that the total amount a 
widow would receive at the time of her husband's death, 
would be $1,200., instead of the present $600.00. 

We, therefore, propose that death benefits 
should be paid to such survivors of the fatally-injured 
workman, who were totally dependent on him in the past, 
and, whom, under the country's income tax laws, he had 
been able to claim as dependents. 

MR. ESTEY: Could we ask you a couple of 
questions on that point before you get on to something 
else not so directly related? 

Mr. Craigs, on this proposal you make on 
- the lump sum payment and the funeral expenses, would 
those payments be payable, in your view, not only when 
the death results under circumstances entitling compensa 
Gionmunder.section 37, but also where the death occurs 
while the man USNhtotaliy: disabiedMand=iserecetvingeiag 
compensation? 

MR. CRALGS: I am not quite sure what the 
present policy of the Board is in this respect or how 
the legislation spells it out. 

MR. ESTEY: The legislation is a little 


unclear. 


MR. CRAIGS: Yes, I find it unclear® too; 


Mrs Estey. 


MR. ESTEY: That is section 37, (5). 
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That is why I was asking whether you had considered that 


this kind of payment should be keyed only to death 
resulting immediately from the injury or where these 
two benefits should tag on as a part of the entitlement 
to full compensation. 

MR. CRAIGS; I would think, as far as the 
Federation is concerned, that they would accept some 
sort of modification in the latter instance. Certainly, 
Liam sure you will agree, Mr. Estey, that immediate 
subsistence, substantial assistance in the first case 
of someone fatally injured is imperative. 

MR. ESTEY: Well, whether I agree or not 
Goesn'!t really make any difference, it is a question of 
whether the Commissioner might agree. One other questio 
on that point, Mr. Craigs: You made four monetary 
proposals here and I am wondering if the Ontario Federa- 
tion of Labour has any statistics as to the frequency 
with which these claims are paid and therefore, what the 
cost would be if these proposals were.adopted in whole 
Oly ahry ePairG ¢ 

MR. CRAIGS: No, Mr. Estey, we have no 
actuarial studies available at all. 

MR. ESTEY: Tatake dtvrttharteout of esaae 
million dollar payments, that not a very significant 
part is represented by the burial expenses. 

MR. CRAIGS: LT would not think.so.. We 
are simply heartened by the fact that the government saw 
fit to increase the retroactivity of disability pensions 
and, therefore, we would assume that the fund is well 


able to accept this sort of contingency. 


Rey ete 
| R07 Psuehlence ber. woy weyidedw gattes Sew I yi ebotsan 
| {osel oo Ufno Beysa ed bLyode tnemysq Qo bate atsit 


seen? ovedw to gtutat edd mort yledsibemml anidiuess 
Unemelthine sit to dusq 5 es no gst biwore atitened om 


 4hoLdsensqmoo {int o¢ 
arts eye ts't aS Halits ‘bivow I EDI AAO AM 


) sce Jqoous biuow yors sad? . benmwosos Sf nobisisbs® _ 


inkaias) .s:0nse amt aedesi enttint nofteotitbom to Jaoe 


) welooanml Jans ,.vyoteli .wM ,.setgs [ftw voy save! ms £ 

} 
senso varvil et al sonaeteiees Latinatadue ,.sonsteteadua 
-oviisvedmi af beisutat yiistsi snosmoe to 


JOn % sstga I tsitvedw .[LSWo) AYaTes aM 


| 

| to nolieeup o af vl ,.eonewsliib Yas sven yiIsex ¢!nesob 
) Teeop <(oige onO ,ea%es digtm tsnotsetmmod ond srondenw 
| Vigtenan avert @bem voy tagistoD .aM rihedade ro 
| aeietio’ aits tno ev LE gettebnow me I bas eisd el saoqorq 
| | 

| ganesupeti oafs ov aq ealtvetiste was een «avodsel to’ nots 


oo) dacw ,siotetoany bre bleq ore emtielo. sesddé dotdw Adio 
i 4 


Sian oo. osiqels sow efsaeqorq saenid Ti sd bitow taop 


,ttaq ni to 


-ilé ga sidsifsve sgsibuve Letarevios 
Olle lo tuo vate Mh exed I 1 SYSTAR . AM 


| 

| 

. 

| ON Ove ow..ysted .oM on ;@QIAAO . AM 
| Mingle ywsv s tom gant ,einemysq ssifeb notigtn 
| 

| -osonegxs ([siuvd odd yd betreeouger et taag 


ow .on Ant tom bivow Tr :GHIAHO .AM 


vfansg \JiliGdperh to ydivisosorter edt sesetont oF 11 


| 


io JOSH VGN, ead Feit Jost els yd benetrsed yLaqmte eve 
Li9W al Daw) snd tedd smseas Bivow sew ,9t0letenit base 
/ 


| \ooogeitnea to droa etd’. tqesos o¢ sida 


ra 
le 
i” 


> 
~ 


Nethercut é Young 


Torento, Ontario Teo 


Mi BSTHY You made a recommendation 
about removing the ceiling of $150 monthly payable to a 
WLlGOW With Ghilaren polnting cut that this miliveates 
against larger families and also, I take it, you are say 
ing that that makes it impossible to give the children 
the opportunity of higher education and, therefore, I 
take it, you are making the proposal in the light of the 
fact that the Act already says that the Board may, in 
its discretion, extend the period of compensation to 
permit university education. That is 37 (2). So you 
are saying that when you get to 37 (3)% the same réecorni 
tion should be accorded the fact that the compensation 
has to be brought up to allow advanced education? 

MR. CRAIGS: Yess 

MR. ESTEY: That probably would bere 
more expensive proposal to implement than the others 
you haversuceested and therefore, 1 ask Lf you Happen 
to know of any statistics. 

MR. CRAIGS: No, there are no statistica 
available to my knowledge at all, Mr. Estey. 

MR. ESTEY: Thank you, Mr. Craies. Thaw 
takes you to Section 41. 

MR. CRAIGS: Mr, Commissioner, mary a 
quote Section 41 of the Act which states: 

"Where temporary partial aféability 

results from the ee the compensation 

shall be a eens payment of 75% 

of the difference between the average 

weekly earnings of the workman before 


the accident and the average amount that 
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he is earning or is physically capable 
of earning, as determined by the Board.,." 

(Underlined is ours.) 

The emphasis is on those last words. It 
seems ‘tocus that the crux of the problem is that the 
workman may be physically capable of earning a certain 
amount of money, if employment were available to hin, 
Dulbehite Tis tnet rable et.o ireburn Clo wile Stormer tj de, 

It should be considered that the workman 
at the time of the injury was on the payroll of the 
employer, otherwise he would not have been entitled to 
Henefies Im therfimstiiplace. «The tnjury has taken him 
completely out of the labow market and if his employer 
has no modified or light work available for him, he 


Will remain outside the labour force, If he attempts 


Go register for benefits undéem the: Unemployment i risiirance 
Act, he will find that the National Employment Service 
Wiel yenoet ‘piace: aiiim th semp Loymernnm because: 
(a) he is actually employed; and 
(b) he is not physically capable to do any work they 
would recommend. 

ih is our scont ehition,) thereiore, Gilat “an 
injured workman should remain on full temporary total 
disability payment until he is capable of returning to 
his former employment, or, until he is sufficiently 
recovered to return to the labour force. If no employ- 
ment is available at his former place of employment, 
after he’ has fully recovered, he then could use the 
facilities of the National Employment Service. 


We urge your Commission to seriously 
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consider this section of the Act, since it has brought 
considerable hardship to many injured workers, who were 
forced to exist on reduced compensation payments, in many 
cases, on only 25 per cent of the orginal benefits they 
were receiving immediately following the injury. 

MR. ESTEY: Do you mean by that that he 
would not have to take the light duty if it were available? 
Righvrinvthe middle of page c2bryoussay) ‘\itete our con= 
tention". Does that submission mean that if the man is 
under temporary disability and there is light work avail 
able and the doctor says that he is capable of performin 
it, what is your submission on those facts? 

MR. CRAIGS: Oh, ‘wesuree, (Dini she teuty 
usvavallabléenat “the vphacecnormmally ne iseenployedrine 
we would urge that he accept the employment. 

MR VORSTEY: So that the whole of this 
submission is predicated on that one situation which may 
be very important if you are that one man, but it is 
limited to the circumstance where he is*partially dis- 
abled but capable of performing light work and none is 
available, that is the whole problem. 

MR, CRAIGS: That is right. 

MR. ESTEY: Can you tell us about that 
figure you have 50 per cent or 25 per cent and how, 
generally, that is arrived at, at the top of page 20. 

MR, CRAIGS: The | 50mper cent) dscrezatively 
common, Mr. Estey, and descending to 25 per cent is 
certainly less commom. But it is not at all unusual, 
particularly in places where there are heavy and arduous 


forms of work done that a man can be reduced to 50 per 
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cent and, in essence is almost incapable of doing anything 
by the standards of the work. 

MR. ESTEY: I see, 

MR. CRAIGS: There is one other situatio 
that has occurred, sir, and that is where a man's individual 
physician has certified him as fit to go back to work and 
accept modified duties, but the plant doctor, that is th 
doctor employed by the employer, has disagreed and rejected 
the man and expressed a medical judgement that the man i 
not f£1t to perferm anyework. 

MRw LESTEY What does the Board do then, 
hire another doctor? 

MR. CRAIGS: It is not a funny matter, 
Sir. The man is caught squarely in between two profes- 
Sional opinions. He wants to go back to work; one doctor 
says he can and the other doctor says he can't. 

HA, EStey: Tedon't know, but doesn "t 
the Board then just get another opinion? 

MR. CRAIGS: Not necessarily so, sir. 

THE COMMISSTONER: Can't the Board requii 
that he go back? 

MR. ESTEY: But they could, «on another 
opinion, find that the man was not capable of performing 
a light duty which would have a bearing on whether he 
fits under section 41, or not. 

MR. CRAIGS: Well, my understanding of 
what the Board has commonly done, is merely accepted the 
fact that the man has a report from his physician that 
he is capable of light duty and has simply reduced his 


disability payments accordingly. 
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MR. ESTEY? And this disregards the fact 
that the employer's doctor at the plant says he isn't. 

MR. CRAIGS: “T°would say so} yes. The 
Board is reluctant to get itself involved in a dispute 
between two doctors. 

MR. ESTEY: Wouldn't the workman simply 
appeal that? 

MR. CRAIGS: There? is no Mechanismy rts im 
knowledge, by which he can do it. 

MR. ESTEY: Couldn't he appeal that kind 
of decision? Couldn't he appeal to the Board saying, 
the Review Board, saying,’ I am a total disability case, 
IT have a doctor's statement to prove it". It would have 
been a very good ground, I would have thought, but you 
Gone know af he has appealed ‘or nou, on thav ease? 

MR. CRAIGS: Not to my knowledge. 

MR, HSTHY: Perhaps we can ask the Board 
that when they come up and see what they do. 

MR, CRAIGS: Ves. 

Those are all the points we have at this 
Pe me 

MR. ESTEY: I thought you went ahead there 
to section 43. 

MR. CRAIGS: Under the circumstances, I 
think I would rather start after lunch. 


MR. ESTEY: AL) witenty thankyou: 


ee At 1200 go. The Hearing adjourned until 2700 p.m. 
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--- At 2:00 p.m., the Hearing re-commenced, 

MR. ESTEY: I think you reached the 
bottom of pagevels odidcyoucnet, “Mr, cOrates? 

MR. CRAIGS: i had, Mey -atey, 

MR. ESTEY: Yes, sir, do you want to earry 
on? 

MR. CRAIGS: Mr. Commissioner, when I 
invited Mr. Estey's opinion just before recess, I trust 
you don't accuse me of lese majeste. 

THE COMMISSIONER: That is quite all 
right, I am not a’ bit touchy, Mr. Craig; thankwow very 
machs Sim. 

MR. CRAIGS: Mr. Commissioner, I would 
like very much to explain our views on Section 42 of the 
Sewpehieh ois taicths to p lof page 22), 

TEE COMMISSIONER: Well, you can carry 
ong Nr. era Les. 

MR. CRAIGS: Thank you, Mr. Commissioner, 

Mr. Commissioner, over the years we have 
had considerable difficulty trying to get disability 
pensions updated so that they are somewhat in line with 
present-day costs. The government amended the legislatio 
in 1965 which was a very great improvement. Under the 
existing Act, pensions for permanent disabilities for 
accidents that happened prior to January 1st, 1950 are 
now paid at 75 per cent of the earnings at the time of 
the accident. Costs have, of course, increased notice- 
ably since 1950 and these pensions are still too little. 

This will be further aggravated as costs 
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and wages continue to rise. We would, therefore, suggest 
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that consideration be given to further adjustments in 


these pensions and also that some method be devised to 


have these pensions updated as the cost-of-living rises, 
perhaps something in;line with the Consumer Price Index. 

THE COMMISSIONER: You are acquainted, 
no doubt with what has been said in various reports on 
these matters. The argument in many cases is that this 
should be a matter for a consolidated fund, rather than 
it should be borne’ by currents industry. 

MR. CRAIGS: From consolidated revenue. 

THE COMMISSIONER: Iocion’ ite suppose) 1.6 
calls for any comments from you. You don't care, as lon 
ascthey wete Lt. 

MR. CRAIGS: No, sir, we are very open- 
mnindedionm that< polmbescWe, wolld heave dat io Ghee sdmsenuits 
of those concerned. 

MRA BSTEY: I suppose also, you would 
Likemto imitchithis) to the D.B.d.. Consumers. Pricel Index 
and at inflationary times it might cause some difficulty 
if we get a inflationary cycle. 

MR. CRAIGS: We suggested merely that 
dne alvehue be: explored» 1d am sureithene, arenovhers ol 
am not particularly enamoured with tying anything to the 
Consumer Price Index. Escalator clauses have had a mixe 
reception. 

THE COMMISSIONER: It is something that 
IT know little about at the moment. I don't know what 
the effect of what was done in British Columbia has 
been, or what is proposed. You simply say that some 


matter be devised and these pensions up-dated with the 
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cost of living. 

MR. CRAIGS: It may well be that perhaps 
even a statutory review, say, once every year or once 
every eighteen months, rather than the present undetermingd 
period when they come under scrutiny. 

With your permission, Mr. Commissioner, we 
would like to offer our observations on Section 43 of 
the. Act. 

Section 43 sets out the minimum compensa- 
tion to be paid. It states that where the average earn- 
ings are not less than $30 a week, compensation will be 
paid at the basis of $30., or the actual earnings. We 
like to point out that this is even below the legal 
minimum wage of $1.00 per hour, or $40. weekly, for a 
forty-hour week, presently in force, as a statute of 
the Province. We, therefore, believe that the minimum 
compensation should be raised to conform to the existing 
minimum wage legislation presently in force, and if that 
wage is increased in the future, compensation be placed 
on a pro rata basis. 

MR. ESTEY: Have you any report on how 

done 
that is/in the daily operation of the fund, whether the 
payments are, in fact, kept up by the operations of 
section 43, in your experience? 

MR. CRAIGS: I have no knowledge of that 
at all, none whatsoever. 

MR. ESTEY: I was thinking that seems 
like a good suggestion and it seems likely it would not 
cost very much. 


MR. CRAIGS: T. would not think so. Not 
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only that, but we view it as an anomaly, that there should 
be- a statute. 
Section 44: 

It is our contention that the present day 
ceiling of earnings set out in the Workmen's Compensation 
Act of $6,000 yearly, on which compensation is being paid, 
is no longer realistic. Many, many workmen in industry 
today are now earning more than this amount and their 
compensation payments, therefore, do not amount to 75 per 
cent of their earnings but, in many cases, rather between 
40 per cent and 55 per cent. We, therefore, believe that 
the ceiling on earnings should be removed and compensation 
paid on the actual earnings of the workman. We also 
believe that the workman shamld receive compensation 
equalling his take-home pay, while he is working. 

MR. ESTEY: That last sentence would 
indicate that he should get a payment equal to his net 
pay after the subtractions under the Federal Statutes and 
under the applicable Provincial Statutes. 

MR. CRAIGS: Would you repeat that, please 

MR. ESTEY: The last sentence means that 
it would be taken off his take-home pay. By that, I take 
it you mean his pay after all the deductions under applica 
Provincial, as well as Federal Statutes. 

MR. CRAIGS: Thatwaks: mesteiit.. 

MR. ESTEY: And pension contributions 
under the Canada Pension Act? 

MR. CRAIGS: Yes. - In. other words, the 
level of compensation should exactly equal what he has 


when he marches in the house on Friday. 
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MR SE STEY: Except that you would not 
Subtract, getting down to nuts and bolts, you would not 
subtract compulsory payment of dues at source under the 
collective agreements,whether or not you are on the Rand 
formula or on the collective agreement specifying deductions 
-="you woulld»not take that off? You are talking about 
statutory deductions? 

MR.CRAIGS: That iS leh, statutory 
deductions. 

THE COMMISSIONER : The further conplaint 
here, that under some circumstances, that the workman 
makes more by staying at home than being at work. If there 
i@no-“ineentive for him to return, then itimleht be an 
argument against this matter that he raised. 

MR. CRAIGS : Wel). irsteer aaa e his 


Commissioner, in the first instance the man is in the 


hands er his “own physician. If his physician sorvcertitic 
him as being fit to return to work, I think the man must 
GOr SO. 

THE COMMISSIONER: How about income tax: 
Does it come into this question? 

MR. CRAIGS: No, sir, because all federal 
deductions would be taken off and tax is one of them. 

THE COMMISSIONER: Yes, it is deducted at 
source. Is that the extent of your submissions on these 
points? 

MR. CRAIGS: Yes, sir. 

MR. ESTEY: We missed one this morning, 


at the request of the organization concerned, and I refer 
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now, if they are ready to proceed, 


MR. KOSKIE: I'd like to say, Mr. Commis- 
Sioner, that I thank both counsel and yourself for your 
indulgence in these matters. 

Mr. Commissioner, dealing with the topic 
Benefit Payments and Rates of Compensation, I would first 
like to comment on the first heading, Compensation and 
Salary Ceilings, and this can be found at page 10 of the 
brief, paragraph 2, headed, "Computation of Payments". 

Under the Act, temporary or permanent 
disability is generally compensated by a weekly payment 
of 75 per cent of the workman's average weekly earnings, 
not to exceed the rate of $6,000.00 per annum, so long 
as the disability lasts. Again, these provisions con- 
stitute a diversion from the true principle of compensa- 
tion whereby a workman should receive 100 per cent of 
his average weekly earnings with no maximum, when injured 
through no fault of his own in the course of his employment. 

May I interject here, Mr. Commissioner, and 
say that we emphasizethis point for the additional reaso 
that. once,.a- person, is. entitied.to, benefits, understhe 
Workmen's Compensation Act, he is, of course, precluded 
from bringing any court action. Now, if the workman was 
able to commence court action, and recover, and if he wa 
found. not to.be liable himself, thenphesy of: course, coul 
no doubt be compensated 100 per cent. Under the Workmen {s 
Compensation Act, he is only entitled to a fraction of 
what he would perhaps be entitled to if he were able to 
proceed to court. Now, the Labourers' Union is of the 


opinion that if he is, in effect, to forego his right of 
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action in the courts, then in so doing, he should be 
entitled to compensation on the same basis that he would 
be entitled to if he were able to proceed to court. 


THE COMMISSIONER: Of course, if he were 


found to be negligent, then he would not get any compensa 
tion, to carry your argument to the logical conclusion. 
SO, aS a consequence, a number of workmen get the benefit 
of that. They forego the right to sue but they get the 
compensation as long as it is not wilful negligence. 

MR. KOSKIE: We do appreciate that, but 
one must still take into consideration those persons who 
are not at all negligent and, where accidents are, in fac 
caused by the negligence of the employer or another employee. 

THE COMMISSIONER: I suppose what the Act 
does is just as it does between these people in one 
particular classe One part sweetens? upotheo levels for oth 
other part that would be down, just as an employer with 
mo accidents inthis. class; hase tiorpayothe same’ acian 
employer with a number of accidents, or, with unemployment 
imurance, some organizations like banks, which don't have 
a heavy turnover, have to contribute just the same as 
thoses who’ do haveca heavy turnover. “ln this respect,. i 
suppose the workman who foregoes his right to sue and who 
was not negligent, suffers a loss and the one who was 
negligent reaps a gain. There are other things, as well, 
of course, such as medical treatment and things like 
that, all of which have been mentioned by previous 
submissions. 

MR. KOSKIE: As far as the contributions 


by the employers are concerned, I intend to deal with thajt 
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later on, that the Labourers' Union proposes that some sont 
of an incentive payment plan be invoked as opposed to the 
present plan of employer contributions. In other words, 
it is suggested by the Labourers! Union that the 
employer, who is safety conscious, should in some way 
benefit from any expenditures he may make in order to mak 
thelwovking conditionsofuch: saferrecdithinkgn taking thet 
in line with the suggestion here, that the workman be 
entitled to 100 per cent compensation if he is injured 
through no fault of his own, I think the two perhaps could 
be compromised there. 

I do point out, Mr. Commissioner, when we 
say here for 100 per cent of his average weekly earnings, 
we are; in our brief, referring toa person who is injure 
through no fault of his own. 

THE COMMISSIONER: Are you going to make 
an exception there? 

MR. KOSKIE: We are speaking of that 
particular person and there is no reason-why he should 
not. I appreciate one must reach a happy medium somewher 
On the other hand, we appreciate a workman,who was in no 
way responsible for his injuries, should not suffer becauge 
others, who are perhaps to some extent responsible, obtat 
an equal compensation basis. 

THE COMMISSIONER: You would not. just lik 
to wash out the Act altogether? This might achieve the 
same result. 

MR. KOSKIE: Well, we would not want to 
do that, of course, but we do want a fair basis of com- 


putation of payments for the person who is injured throug 
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no fault of his own. If there has to be a general increase 
for everybody, then perhaps that is the answer, 


If I may continue, on page 10: 


Therefore, we would recommend that Sections 
4O, 40a, 41, 42 and 44 be amended to conform with the 
compensation principle, and that an injured workman compenl- 
sable under the terms of the Act receive such compensation 
as would equal his take-home pay had he not been injured. 

Also, we would submit that the minimum 
amounts of compensation set out in Section 43 of the Act 
anecvotaliiy MMiredLlisuLe in light “Of «today's rapidly rising 
price index. Rather than fixing these minimum amounts for 
temporary or permanent disability as set dollar figures, 
whieh can easily Become outdated in-a short period of 
time, we would suggest that the minimum amount be pegged 


so as to automatically conform with the existing legal 


minimum wage rate for each class of workman in the Province. 


In other words, an increase in the legal minimum wage rate 
should result in a corresponding and identical increase 
in the minimum compensation amount under Section mee, ACT 
cclsess ofipartiamaisability, of course, there would pe 2 
minimum consisting of a portion of the minimum wage rate 
in proportion to the impairment of earning capacity, 

THE COMMISSIONER: Are’ you reverring to th 
overall minimum wage rate for all labourers in the province 

MR. KOSKIE: Under the Industrial Standard 
Act, I believe it is, there is a wage rate set for various 
occupations. 

THE COMMISSIONER: What you are suggesting 


43 not a minimum overall wage but a minimum wage for each 
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MR. KOSKIE: Yes. I think in that Act there 
is a provision covering labourers. The situation, as I 
understand it, Mr. Commissioner, is that for many other 
trades there are provisions under the Industrial Standard 
Act covering minimum wages for each particular class. 
Now, not all of them, as yet, have a provision in that Act 
protecting them in this regard. In other words, they hav 
to resort to the general, legal minimum wage for the 
Province of Ontario, covering everybody. But, we are 
rapidly now getting to the situation where each class, 
under the Industrial Standards Act, is now guaranteed a 
certain minimum wage which, of course, would not be the 
Samenim each class. 

THE COMMISSTONER : If there was any contri 
bution towards the compensation fund, there would certainly 
be a very strong argument because they would be contribut- 
Ligceaceording*to their earnings. 

MR. KOSKIE: Yes... Six. 

THE COMMTISSTONER : This is.the first time 
T have seen this advanced in this particular form, as to 
type and classes. 

MR. KOSKIE: Now, Mr. Commissioner, we 
have Mr. Gallagher with us today to discuss one particu- 
lar situation involving the payment of compensation and, 
in particular, Section 40. Mr. Gallagher would like to 
comment on that. 

MR. ESTEY: This. is: on your, same, topic, 
Mrs) Koskie,,.on page 10? 

MR. KOSKIE: Yes, it is. Mr, Commissio 


er, we are referring to the case here, of Mr. Chris. 
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Healy, Claim number 6045490. That is the claim number 
in the Workmen's Compensation Board. Mr. Gallagher will 
give some evidence in regard to that. 

MR. GALLAGHER: Ne. Conmissioner, = think 
to give you this example, I will read the letter which 
was written and sent to Mr. Jack Cauley, Vice-Chairman 
of the Compensation Board, at his request. We had been 
trying to discuss this case, which we felt was rather 
shocking, and he suggested that we write a letter and 
set it down to him, personally, and it is this Vetter 
whieh I wish tovréad. 

MR. ESTEYs: What is the date of that 
letter? 

MR, “KOSKIn' April the 1st, 19604, addressjled 
to the Workmen's Compensation Board, and was written by 
the Labourers! Union; Lodal 163.) WéTwith Bie 4a copy 
of that with the Commission. 

Pope NOs et Letter dated April lst, 1964, 
to Mr, Cauley, Workmen's 
Compensation Board, re. Chris. 
Healy, Claim 6045490 

MR. GALLAGHER: The Labourers' Unton, Mr. 
Commissioner, would like to go on record before saying 
these things, it may seem we are attacking the Compensa- 
fion Board, but we are not... There 1s mo department we 
have ever dealt with that has been more courteous or 
helpful with us. We are bringing forth these items becaupbe 
we hope that the Compensation Act will be improved as a 
result of them but, by no means are we attacking the 
officials or the Act itself. 
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"Attention: 


Chairman. I am writing you concerning 
3 a very unfortunate and deserving case. 
‘ It concerns Mr. Chris Healy, Claim # 
5 6045490. He was employed as a mucker 
6 on the B-4 subway tunnel preject by 
| Rob't McAlpine Company at Lansdowne 
t 
8 and Bloor Street. He was being paid 
9 $2.38 an hour. 
£0) On March 2nd 1964 on account of a 
ii dispute over a foreman whom the men 
i2i considered to: be inexperienced and 
43 therefore a safety hazard. The men 


on all three shifts working on the 
tunnel section refused to go back 
to work until this foreman was 
replaced. 
One week after the dispute started 
Mr. Healy took up temporary employ- 
ment with a lumber company at $1.25 
per hour im iordermctie: Gaines inoven 
until the strike was over. On his 
first day, in the first five minutes 
he was involved in an accident 
resulting in a broken back and the 
chances are that he may never walk 
again," 

And at this moment, two years later, he is still in the 


same position. 


"Ag far as I can discover his rate 
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of compensation will be calculated 
on his temporary job rate of $1.25 
per hour. This seems rather unjust 
to me for several reasons. In the 
first place as his compensation will 
be calculated on his last four 
paychecks. I think his McAlpine 
pay checks should be taken into 
account. Furthermore as there is 
a limit to what an injured person 
may draw on compensation, no matter 
what their earnings were before 
BNElr accident. Theres ecurd 
be a minimum amount to be paid 
to an applicant so that he can 
live decently without being a 
burden on his family and friends." 
And possibly on the taxpayer as well. 
"Based on $1.25 per hour Chris Healy's 
compensation will be roughly $25.00 per 
week. On this income it is difficult 
to see how Chris Healy can exist 
without being a burden on someone. 
Therefore on humanitarian grounds 
and the facts that I heave staved 1 
hope it will be possible for you to 
do something about this case." 
Mr. Commissioner, the man is still in the 
game position and he is still trying to exist between 


welfare on $25.00 per week. I think that this illustrate 
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the fact that his compensation should be based on either 
the previous twelve months or the system that is: mormally 
usec. I think basing his compensation on an employer that 
he*only*worked for five minutes ts not: just. im our view. 
It should be based on his previous earnings, the capacity 
he had for earning. He was a highly skilled worker uncer= 
ground. 

thank you, Mr. Commissioner. 

MR. KOSKIE: In other words, Mr. Commis- 
stoner, ifel may summarize; the Labourers’! Union.is 
requesting that when the question of compensation is 


considered, that perhaps it be considered over a period 
{ 


of months, notwithstanding the fact that this particular | 
person may have been employed for one or more employers 
during that period of time. Perhaps if the Act were so 
worded it might be. consddered,-over, bay the lasr sip 

months. andsthen this. situation could have been, avoided. 

THE COMMISSIONER: As section 40 reads, 
thes Board. can, do. nothing, elise. 

MReq KOSKIES ~The Wav, Meads bis © lain 
igebesed. On the. $1 w5.n hour. jl. snould point out, as 
mat tarot, interest to. this Inquiry, Mr. Commissioner, 
that. this.person,) Mr. Healy, was working a week before 
this incident took place, Ton Robert. MeAzAlivine ae. hr. 
Cauley pointed out, as a mucker on the subway at Lans- 
Gowne and Bloor. The reason why he was not working for 
McAlpine at the time this incident took place was because 
of 4 Strike, digsgtOucerieain glleced unsafe working; con- 
Gitions. Here we have the ironic situation, Mr. Commis-— 


sioner, where Mr. llealy was on strike because he ana his 
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fellow workmen were protesting the existence of unsafe 


working conditions and, a week later, while attempting 
to recoup his wage loss because of the strike, he finds 
himself involved in an industrial accident which, two 
years later, he finds himself in the same position and 
receiving very little money, if any, from the Workmen's 
Compensation Board. I believe this is the type of situ- 
ation, especially when one is concerned about safety - 
and all these persons are - that one can seer theo unfair- 
ness of section 40 and the burden that it places on Mr. 
Healy. 

Map ESTHYs I take it you interpret 
section 44 (2) under that circumstance, as not entitling 
the Board to take into account the pay that he received 
from the Robert McAlpine Company? 

Nite KOSKIES In this particular case, Mr. 
Estey, the matter was gone into, not by NY SeLT 9) shoud 
add, but by the Labourers' Union and was discussed at 
some length with the senior officials of the Workmen's 
Compensation Board and it appears that the result of the 
conversations was that he was not entitled to any more 
than they had given him, notwithstanding the existence 
of section 44 (2). 

WR. ESTEYS I just wondered if that was 
taken into account... TtMsat least: arguabile that that is 
Bewey out, isn't mG? 

MR. KOSKIES Yes, I would certainly agreel, 

MR. ESTEY: Anyway, you are saying if 
that were clarified, you would not have the doubt? 


MR. KOSKIE: Yes. © Obvioushy,. in the min 
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of the Workmen's Compensation Board, they certainly had 
some doubts about it. 

MR, KOSKIE: Perhaps this would be of 
assistance in this particular case, Mr. Commissioner. I 
am reading from the letter dated October the 26th, 1965, 
from The Workmen's Compensation Board, addressed to Mr. 
Gallagher of the Labourers' Union in connection with this 
elaim, and part of 1t reads as’ follows: 

"Although Mr. Healy was injured on 

the first day of employment with this 

particular company and although this 

employment came about as a result of 

a Strike ih his® regular indus we nis 

rate of earnings has been calculated 

in. accordance: with the provisions, of 

the Act, namely section 40 and section 

yy" 

So it appears that they did take that into consideration 
although the wage rate that he received was based upon 
that which he was receiving at the time the accident 
WOOK tp Lace". 

THE COMMISSIONER: Well, section 40 
refers to temporary total disability. That is what 
this man has. 

MR. KOSKIE: I would think so. 

MR. ESTEY: 1¢ is permanent, Len'c ic? 

MR. KOSKIE: T Gon" kriowelt- ih com 
be classified as permanent. It may very well be class- 
ified as permanent now. 


MR. ESTEY: It is permanent, but it 
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doesn't make any difference, does it, because the perman- 
ent section uses the average computation of the temporary 
section. The real issue is whether or not you can find a 
relation to Section 44 and the Board has said you can't. 
That is the case in a nutshell, isn't it? 

MR. KOSKIE: Thaterhs arlightes 

MR. sHSTERY : Before you leave that case, I 
take it you have a history of what has gone on since the 
Gane “Of the, Board's rulings, dLewondereliierou could ited 1 
the Commissioner what other benefits outside the Workmen!' 
Compensation Act, that someone in that position Mr. Healy 
iS; im, receives? Can jou get 2 repor® omuLe? 

MR. KOSKTE: Perhaps, Mm. -Gallagher tean 
assist. He has more experience in this than I have. 

MR. GALLAGHER: Mr. Commissioner, in this 
ease, vo the best, of our knowledge, the man, is»recelving 
this $25.00 and I think that he also has some assistance 
from whe Welfare, of che CLlLtyen We Cate, dh mecessars,, 
confirm this and bring 41 t.back ata later date, but my 
last information was that he has to go to the Welfare. 

In our view, it is a burden on the taxpayer that we think 
‘ee WrONRan clit. iis; not-dust that whe Paxpayemishowl & have 
HOA ys, in our whew, ator Chis) elear-guty acc deri, 5 awn ton 
was established. The only point at issue is that he was 
receiving $1.25 an hour when previously he had been 


receiving $2.38 an hour. 

MR. ESTEY: Which fund should it come 
out of? Which fund do you think it should come out of, 
the category or the class in which the last employer 


contributes, or should it go back and come out of the 
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McAlpine category? 


MR. GALLAGHER: We think if it came out 


of the category in which he had been permanently employed 
he had been working for years as a mucker for McAlpine anp 
previous companies in the same category. 

It is true, Mr. Commissioner, that McAlpin 
in that category, might disagree because they might say 
it is hardly fair that they should be assessed for an 
accident that took place on some other job. I really am 
placing the facts before you, Mr. Commissioner, and hope 
that, with the assistance of the Compensation people, and 
so on, these kind of things will be reviewed. 

MR. OKOSKIEG : May I also point out to the 
Commission, and to Mr. Estey, that section 44 (2) might 
not, in this particular case, be the answer to this 
problems Looking it over, it does say that, regard may 
be had to the average weekly or monthly amount that durin 
the twelve months prior to the accident was being earned 
by a person in the same grade, employed at the same work 
roid im, wails particular case, an Mr... Healy secase, i 
don't think he was employed in the same type of work, in 
fact Iam pretty sure he wasn't. It was sort of a 
semporary job that he had and was in no way related to 
the type of work that he was doing with Robert McAlpine. 

Section 42, sub-section 2 reads that it 
does place certain limitations or restrictions on the 
usefulness of such a section. Perhaps it it were made 
much clearer, this problem would have been resolved. 

MR. ESTEY: I said it was ambiguous. 


The last part is why I asked you whether they quoted it 
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because it talks of an employer in the same grade. Whether 
that means as Healy's trade as a mucker or whether it 
means Healy's trade as something for that lumber company 
which is ambiguous and I would ask you to consider thate 

MR. KOSKIE: 

ms Tea, a6 obviously was considered, but 
perhaps not favourably from the point of view of our 
elient's positions. 

MR. ESTEY: The thing I am not sure about 
though, is that if two people had been hurt in that acci- 
dent, Healy and somebody standing beside him, and the 
other fellow had not been on strike with the McAlpine, 
but had always been at the lumber company, you are saying 
that Healy will get a better rate of compensation than 
the fellow standing beside him, who received the same 
blow from the same plank, because Healy had come from a 
high paid company on strike, and the other fellow had 
been there for 25 years. That is the thing that trouble: 
Mex 

MR. KOSKIE: Well, I would think this, 
Mr. Commissioner, if this situation were to perhaps arise 
inthe courte, if these persons were injured and, throug 
no Peau lt of theitiown Dut througe the Neel pence or 
either the employer or fellow employee, then I would 
think that the claim which Mr. Healy would make, would 
pe forloss of wages; in other words, he would’ expeet 
to beable’ to go back to work for McAlpine aftver the 
strike was over and resume a job which was paying at 
least double the amount that he was receiving while 
employed by the lumber company. So on that basis alone, 


I think the courts would grant or aware damages in a 
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higher amount than the other person, 

MR. ESTEY: That is right but there is 
nobody contributing on the higher amount at the time of 
the accident. 

MR. KOSKIE: lL @a sorry, L.deon lt. under-= 
stand that. 

MR. ESTEY: There is no employer contribu 
Ging to the fund at.the higher amount, at the time of the 
aecident, .is.there?,..The.final contributions are at. the 
LOW prave,.forathis mans)-That is 4yournstreub ley, iene 62 

MRe KOSKIE: Yes, we still have to deal 
with the general compensation principle. As I say, we 
take that into consideration, but the fact that this man 
is deprived of any pieht of actionathat would balance i6 
off the other way, I submit. 

MR. GALLAGHER: Mr, Commissioner, on the 
basis of the question by Mr. Estey regarding the two 
people working for the same company and both have an 
accident.in presenting this case, we did not try to hide 
anything at all. We could have deleted the words ‘on 
strike" and could have put other connotations on it. We 
wanted to be absolutely frank here in what we were doing. 
I think that the basis that the men were employed -on 
these jobs, they believed that their compensation is 
based on either the last four weeks prior to their acci- 
dent or, in some cases ia syear. ) Po this manpcangievo 
people like him, who do not fully understand, perhaps 
myself included, the whole ramifications of the Act -- 
although I try to do the best I can -- it seems that on 


the other situation, on the McAlpine job, there could 
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have been an accident a week earlier there to a man other 
than Mr. Healy -- and this is all very difficult to under 
stand. Generally speaking, we are informed it is based 
on their earnings, over a period of times Tnois is the 
problem we are trying to bring”@to the attention of the 
Workmen's Compensation Board. We know there are very 
great difficulties about the assessments, which our peopl 
don't fully understand, but we feel that this man has bee 
earning money for years at a certain rate and he expects 
to be compensated on the basis of what he earns over that 
Gume, It we could have a clarification Gr “chav, “orenave 
a look at it taken by the Commission -- I think it needs 
IOORinp au, av Least. 

MR. ESTEY: What you are saying, then, is 
tne = section 44°(2) had’ a third alternative, -uneus 
woere there isa shortage of time so that you"cants eeu en 
average estimate, then you go to other work of the same 
glass, @ngaged by other employers, and you say there 
should be a third alternative, or perhaps a substitute 
second alternative in which the average ie month period 
includes all employers. 

MR. GALLAGHER: yes" 

MR. ESTEY: That*® WOuULg raise Une Gordy 
problem of how you would compensate the fund when the 
pay-out is at their high end, with the low contribution. 

MR. KOSKIE: Ithink I> Ls” opvious, Min 
Commissioner, and Mr. Estey, that the legislature is 
aware of the problem because they have enacted section 
44 (2), but I do not think they have gone far enough, 


as I have pointed out in this particular example. 
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If I may deal next with the question of 
partial disability allowances, and this will be found on 
page ll of the brief, at paragraph 3, and: this is headed, 
"Light Duty Categorization". 

Local 183 of the Labourers' Union represents 
workmen engaged primarily in heavy construction. Section 
41 of the Act provides for the reduction of a partially 
disabled workman's compensation payments in proportion 


to the average amount that he is earning or is physically 


capable. of,,carning. determined by the Board. The 


pLEsent practice of the Board, ~upen w.doetor f indimgsthat 
a totally disabled workman is improving and able to do 
some light work, is to reduce the workman's benefit by 
50 per cent or in some cases by a greater amount. The 
sole criterion in these various, determinations by the 
Board would appear to be whether the workman is physical: 
capable of earning a particular amount of money engaged 
some form of "light duty". Little consideration, if any, 
isgiven to the question,of, whethemdighs dutae eet 
fact., availabide. And I may add there, and where the 
person involved and the workman has sufficient training, 
to be able to perform the light duty work which may be 
available.to, him. .This.works. a». part loular, hardsnd paon 
members of our union since there is virtually no "light 
duty" in the heavy construction industry. 

Thus, many of our; men, in, the past have 
found themselves with their compensation payments cut in 
half, yet still unable to obtain any light duty employ- 
ment. The accepted procedure for a worker in this 


predicament is to apply lor Unemployment Insurance 


Say Fala | 
te not deoup ott, AStw axon, heed yan -2Eve wamigid ie 
po Soot od [hlw otes brs ,aoonswolls yutiidsatd Latiasq — 
Lbebssci ef alvid Ore .€ dgstyereg te) <letad edi.te If sgeg 
-"noldestaogesed youd. trig hl! 

nsaptqst soda ‘eretuodal edd to ESL Isoot 7 
qortesd _wotlounrdenoo yveed at yllasming beasgne nemisrow 
yilsitysy a to nolvoubet edd tot a@sbtvorg soA end to Lh 
noldwegowg of esasmyeq noldsansqmoo 8! nsmiiow, befdaatd 


vilecleygg ef to gotores at ef gad ¢ovoms sgstevs sit od 


ant ,bspeh ond yo benlomeseab 68 .yolorss io aldsgss 


tad anibol? sojsoh 6 nogu, ,busom edd to soldosiq Jneesug 
ob ov slée Soe yolvergms ef cenitow beldsatb yilssod eB 
vii aLiened a*famitow art eoybet od ef ,~Asow Udall. omoa 


aft drugs teleeTg = yO aoeao SmOB ni to Jnso.19q Oc 


ahd vd enolesHimagdeh amoiasy, saedt ni-_noliesiaqs silos 


iiscktuynig.2l AANATaN ond fondsniw 30 ov wgeqqs bluow birsod 
 Bbenetrs enon ‘to Jovoma telwolédag § ynlanes Yo sidsqso 
fos in "tt no! fétiabbeaes sidtid . "vib. dati" to mot smoe 
| nt el vivh atigll sroni enw s0 no ttaetip oid of asvig af 
| a? enon bos .siedd bie yam T boa slidsiisva ,gost 
ne JosroftViue eon ssmitow sit bas bevioval noeisq 
vam cdofiw dsow yieS Inge spit mroiusq od sids sd o2 

| : 
| so gidsbtsd talyolitag 5 salsow aid? amid o3 sldsiteves 
| imeti' on vilepetaiv ot sisdZ sont noiny itvo a atedenn 
wiveubni sobdowtecoo yveed oft nl “ysub 

vat tesa efff of mem tuo To yasm,,.eudt 

di 7 «Jesniteq cotteaensqmos tied ddlw sevleemed’d Bauet 
-~yoleus ydub deerl yas ofsddo of efdana itiie tey. .i1sA | 
nl Isktow 4 Tel sawbeséaq besiqeoos siT ..dénem 


soneiuanl tnompolgwend sol ylqgs.ot sf snompolberg 


Nethercut € Young 
Torente, Ontario 763 


benefits. Often, these benefits are of an amount insuf- 
ficient to offset the decrease in compensation. In one 
situation in particular, a member of our union was given 
ao ddbight: duty" designation by his compensation doctor, yet 
denied any benefits by the Unemployment Insurance adminis 
trators because, in their opinion, he was medicadly. unfit 
for any work. I point out that we will have this witness 
with us today. 

In situations where a workman is in- 
eligible for Unemployment Insurance benefits, he must 
turn to the City Welfare Department who demand that he 
assign his Workmen's Compensation benefits to them in 
exchange for welfare payments; for some strange reason 
the Welfare Department is often able to draw greater 
benefits from the Board than the workman himself. We beg 
the Commission's indulgence to hear at least one of our 
workmen who has suffered extreme financial and physical 
hardship under this provision of the Act. 

We agree with the policy of Section 
4} in attempting to force physically improved workmen 
pack to work for rehabilitory purposes and to eliminate 
abuses by tardy workmen. However, we see absolutely no 
justification in decreasing benefits with a "light duty' 
designation, when.in fact no light duty is available. 
Therefore, we would submit that, unless an injured work- 
man already has secured light duty employment, or the 
Board is willing to find him such employment or to 
arrange for his retraining for other employment, he shouljd 
receive full benefits for total disability until such 


time as he is able to return to his original employment. 
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Accordingly, we would recommend the amendment of section 
41 to conform with the above. 
Mr. Farrell .is with us today, Mr. 
Commissioner, and he is the person we mentioned in our 
brief. Perhaps I will file with the Commission at this 
Gime, a copy of "a record ‘of proceedings and decision of 
referees of the Unemployment Insurance Commission, in the 
case of Mr. William Farrell. This report is dated March 
oy LOO. 
PAO le Oy 13g A copy of a Record of Procee@- 
ings and Decision of the 
Referees of the Unemployment 
Insurance Commission, dated 
March 15, 1966 
MR. KOSKIE: Mr. Gallagher was per- 
sonally involved in this claim and I will ask him to 
advise the Commission of the facts in this case. 
MR. GALLAGHER: I will be very brief 
Mra Commissioner. We have Mr. Farrell here and at this 
parwicular time he had received an injury to his Gand and 
was off for some considerable time. Eventually, he was 
designated fit for light duty and finally was cut down 
to 25 per cent and was advised by the Compensation Board 
that he could apply for Unemployment Insurance. This, he 
did. He was turned down by the Unemployment Insurance, 
and we took this matter -- we appealed on this matter, an 
I have here a letter from the Appeal Board from the 
Unemployment Insurance and I would like to bring Lo eGo oh 
attention of the Commission. I will just take a very 


small part of it. 


MR. KOSKIE: This is the document 
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Just filed before the Commission now. 

MR. GALLAGHER: 

"It was pointed out that this claimant 

was what could be called, a 'top' man 

in. bissTield, Used Ter resporeihi lity 

and much sought after because of his 

talents in the construction field. 

His injury removed him from his usual 

labours, and notwithstanding - (this 

is the part I would like to emphasize) 

the medical report of the Workmen's 

Compensation Board, there is absolutely 

no doubt that the claimant was not 

fully? capable or Peturninge to ai. 

former employment." 

The situation is that the Compensation 
Board said he was fit and the Unemployment Insurance said 
he was not fit and between the two, he got no compensa- 
CLONG 

"The claimant recognized this limitation, 

in part, by stating that in his usual 

occupation he was paid a rate of $3.09 

per hour, and he was willing to drop down 

to the lowest rate in his occupation 

field, namely: $2.50 per hour, as a 

labourer." 

These factors ended up that he was dis- 
allowed the Unemployment Insurance -- I want to be 
perfectly frank -- that $2.50 per hour was also a major 


factor in this. Our point is that inbetween the two, on 
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the Federal Department and the other a Provincial Depart- 
ment, this man received absolutely nothing. Were you 
reinstated eventually? 

MR. FARRELL: No. 

WR: KOSKIE: Mr. Commissioner, I have wit 
me, Mr. Michael Lynch, who is a member of the Labourers'! 
Union and who wishes to present a situation involving 
himseds. 

MR. ESTEY: Before we leave Mr. Farrell's 
case, I take it there was no appeal under the Workmen's 
Compensation appeal procedure, about his classification? 

MR. GALLAGHER: As a matter of fact, we 
appealed before the Chairman of the Board on this and 
other matters, and we have been before the Board on 
several occasions, different officials on this matter. 
The view first taken by the officials of the Board was 
that they did not want to hear anything about what the 
Unemployment Insurance people said. They were not inter- 
ested in what the Unemployment Insurance people said. 
Therefore, they said as far as they were concerned, as 
long as the medical evidence was that he was fit to work, 
you go and fight it out yourself with the Unemployment 
Insurance and don't involve the Workmen's Compensation 
Baord. This may seem rather shocking but I assure you, 

I appeared before a number of the officials and was will- 
ing to talk to them again about this matter. IT had a 
special meeting with the Chairman of the Board and ‘tried 
to point out the situation and they kept repeating to me 
that as far as they were concerned, the medical evidence 


was that he was fit and, of course, as you see here in 
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this written document, the Unemployment Insurance said he 
Le nou iit. 

MR. ESTEY: Ivhave nota foutdethatce Gan 
you tell me what part of the report on the claim says that 

MR. KOSKIE: About halfway down the page 
under the topic headed, "Statement of Facts", the third 
paragraph, and it says here his injury removed him from 
his usual labours, notwithstanding the medical report of 
the Workmen's Compensation Board, there is absolutely no 
doubt the claimant was not fully capable of returning to 
hist formerodutides. 

MR. ESTEY: That part is clear, but where 
deyyouoTind the statement by the U.I.C. that he was. capable, 
which is what I thought Mr. Gallagher just said. 

MR. KOSKIE: I don't think that is shown 
here but this was the basis of the reason for applying 
for Unemployment Insurance, because they were of that 
opinion. 

MR. GALLAGHER: This claim was rejected 
Clio ere. 

MR, ESTEY: Now, let us stay on the simple 
1ittle facts. The fAPSEUTAct isTthat* thesboardesaiadme 
was fit for light duty -- the Workmen's Compensation Board 
saigathat: saisothateright? 

MR, KOSKIE: That is right. 

MR. ESTEY: The second statement made, and 
I simply want to know what it is based on, is thatethe 
Insurance Commission Board of Referees found that he was 


fit for some kind of work. 


MR. KOSKIE: They went further than that - 
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MR. Kerk y * Where do. T find thes? 

MR. KOSKIE: "There is absolutely no doubt 
that the claimant was not fully capable of returing to his 
former employment." 

MR. ESTEY: All right, that is the statement 
you are relying on, and there is no more; is that it? 

MR. KOSKIE: xyes, 

MR. -BSTEY : Because I don't really think 
boeau SCUS.up.a conflict. That is 4 repetition_or the fact 
that the Workmen's Compensation Board said he was fit for 
light duty; that is all. There may be something that you 
Neve noo come across in the file. 

MR. KOSKIE: I think, Mr, Estey, that as 
a result of Mr. Gallagher's appearance before the Unemploy 
ment Insurance Commission on this, and this is the fair 
interpretation put on that statement. 

MR. Botky: What you are reading is a 
summary of what Mr. Gallagher said to the Commission. 

MR. KOSKTE: I believe this part here was 
stated by the Unemployment Insurance Commission. 

MR. GALLAGHER: That is not my statement. 

MR. ESTEY: The one after 1t is obviously 
yours and the one before it is yours, and it is under the 
heading of your name, and I take it the next paragraph is 
you. All of that is a statement of fact, and I would like 
to know if this is a case of conflict, and if it is, how 
do you document it because this piece of paper does not 
do it. If there is more, I think we should have it. 


MR. KOSKIE: That is the. only evidence I 
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1] believe we have in the file. 

MR. GALLAGHER: I don't quite follow Mr. 
Estey in his question to me that this is my statement. 

MR, ESTEY: I am only reading the document 
Mr. Gallagher. The document gives you the credit for 
giving the statement of facts. There are three paragraphs 
one after the other, in which you are mentioned. You are, 
presumably quoted. Now, if eae you who is being quoted 
that's what I would like to know. But surely, Mr. Koskie, 
there is another letter or something from the Board. 

MR. GALLAGHER: I am quoted where it says, 
"it was pointed out this claimant was what could be called 
a 'top' man in his field" -- this was a statement from me 
-- "used to responsibility. His injury removed him from 
his usual labours". 

MR. ESTEY: You said that? 

MR. GALLAGHER: Yes. 

MR. ESTEY: And the next sentence, you sain? 

MR. GALLAGHER: I did not say this at all +- 
this is the statement I can't understand, "and notwith- 
standing the medical report of the Workmen's Compensation 
Board, there is absolutely no doubt that the claimant was 
not fully capable of returning to his former employement". 
That was not my statement, even though it is put in the 
statement of facts. Perhaps I should have challenged this 
at the time. 

MR. ESTEY: You should have challenged 
this document. You have put this document forward as proof 


of -- 


MR. GALLAGHER: But notwithstanding that 
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this is the report from the people who were writing this 
up; not me. 

Maw, ESTEY : Anyway, the result of this is, 
I take it, that the Board says light duty and the Commission 
said, "You don't get any unemployment insurance from us 
because you don't drop your wages to the level that we can 
Sook. Ou. bri, 

MR. GALLAGHER ;: $2.50 and in addition, of 
course, there is the medical evidence. 

MR. KOSKIE: Mr, Farrell is here and I hav 
just questioned him on this point, and you can if you wish 
and he says at the time they appeared before the Unemploy- 
ment Insurance Commission, he himself was physically unabl 
to resume his former employment. This is what Mr. Farrell 
has 20v ised. me. 

MR, HSTEY : My Tinst question ot lose in 
the shuffle there. No appeal was taken in the formal 
sense to the Workmen's Compensation Board on this medical 
question of light duty? 

MR. KOSKIE: There was a letter written by 
Mr. Farrell himself when he said he would appear before th 
Appeal Tribunal. We have that letter in the file, but it 
does not appear as if he did or whether there was any hear 
ing set by the Appeal Tribunal. 

MR. HESTEY: Did we get the number of this 
Workmen's Compensation Board file? 

MR. KOSKIE: It is claim number 6091347, 
William Farrell. 

MR. ESTEY: Thank you. 


If I may resume, Mr. Commissioner, with Mr. 
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MR. LYNCH: Thank you, Mr. Commissioner, 


for giving me this opportunity to Speak. I have prepared 
a statement and there is a copy here if YOu" aie lity 
fact, there is also another copy. 

CI mould like to say, Mr. Commissioner, thal 
I was hurt two years and seven months ago and I would like 
to bring forward some suggestions and observations I have 
made in the time that I have been on compensation and what 
has “happehed to mes" LT hope I dor t'detain you too Tone’. 

THE COMMISSIONER: These are pursuant to 
the submissions that are being made in here, are they? 

MR. KOSKTIE: Yes, they are, Mr. Commissione 

THE COMMISSIONER: T’don st want’ TO Bo fnta 
ar appeal trom the ‘Board ona decision in 4 particular 
case. There is nothing of that kind? 

MR. KOSKTIE: NO, GHLS "LS “just a Sicvuat ion 
dealing with partial disability allowances, Mr. Commissioner. 
ana net) veal inthe "form ‘or an-appeal aval hire io per— 
tains to the topic which we are dealing with now, 

MRA GLYNCHS- Iyhave made ‘some remarks,” sir, 
if I may read them to you. 

Beyond all shadow of doubt the majority of 
injuries sustained by workers in this Drovinceare= vo 
workers employed in heavy industry with construction 
workers topping the list. 

Construction workers in Ontario are repre- 
sentatives of every nationality but for the most part are 
unskilled and non-English speaking Italian immigrants. 


Their livelihood, therefore, depends on manual labour 
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alone which necessitates a first class physical condition. 

In the construction industry there is no 
such thing as light work. Workers who are injured must 
completely rely on their compensation payments until such 
time as they are physically able to return to the job they 
were doing at the time of their accident. 

Issuance of partial disability payments are 
often delayed while awaiting doctors' reports. An injured 
worker on partial payments finds himself in receipt of an 
irregular, low income causing him anguish, worry and quite 
eftenrextreme financial difficulties, Often partial dis- 
ability payment forces an injured worker to return to his 
ronuer temp loyment “before une \is -physicalilyrfit andinycdoing 
this he exposes himself to further injury and becomes a 
safety hazard to his workmates. 

lt has been*tthe pPecognized pra cGldetor 
persons receiving 50 per cent compensation payments to 
apply for Unemployment Insurance benefits because the 
Workmen's Compensation Board find that these workers are 
capable of doing work of a modified nature but make no 
stipulation as to the type of work he can do. As an 
example a man with a leg injury could take phone messages 
or dispatch taxis - but if he cannot read, write or speak 
English, he cannot do this light work. "Thesquestion im- 
mediately arises at the Unemployment Insurance Commission 
as to whether or not the worker is eligible for benefits. 
In order to draw unemployment benefit a man must be able 
to work. If he is able to work why is he then drawing 
50 per cent Workmen's Compensation? Usually a great deal 


of correspondence passes back and forth between these two 
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agencies before a worker is classified as eligible for 
Unemployment Insurance. While this correspondence is pass 
ing back and forth, the worker is left waiting, wondering 
and worrying. 

After another short period of time the 
worker's compensation payments are further reduced to 25 
percent of his original entitlement and often without the 
authorization of his medical practitioner. 

Even with unemployment insurance benefits 
this is quite often not enough to sustain him, especially 
a married man with a family or his parents to support. 

Should the worker's Unemployment Insurance 
FPun-GuG- he is forced ito apply to Aiscdistrict welfare 
office for assistance. Since he cannot receive publie 
welfare and Workmen's Compensation benefits, he is obliga 
ted to assign his compensation benefits over to the welfane 
board. 

At ‘this time DT shoulda Likeeto7pointeous 
that when the worker was first injured. he was granted 
workmen's compensation because it was decreed that he 
eould not work at his place or type of employment but the 
worker now finds that he has become the responsibility of 
his local welfare department and therefore being supporte 
by the local taxpayer and he is now in no receipt of work 
men's compensation to which he is morally entitled becaus 
he is still unable to return to his own type of employmen}. 
He is also a nuisance to the welfare office who claim the 
worker is not their responsibility but that he and his 
family are the responsibility of the Workmen's Compensa- 


tion Board. 
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At this time, Mr. Commissioner, I should 
Vike vo refer ito my own case history which is a proven 
example of what can and does happen to injured workmen. 

I was employed by C.A. Pitts, contractors, 
on the east-west subway. About 1:30 p.m. on February 0, 
1964 I was injured. I had absolutely no <sifiieuity in 
establishing my claim as it was a cut and dried case. I 
suffered waicompressed fracture of the left heel Pere le Mrter 
several changes of casts, I was sent to the Workmen's 
Compensation Board Hospital and Rehabilitation Centre. [In 
the early part of August, 1964, Dr. Freid informed me that 
he was discharging me from the Centre. It was his opinion 
that there was nothing further that could be done for me 
angrhivas: Gdtacharged classified.as abhe to @otilein work: 
Before leaving the Centre, I was interviewed by a vocationl- 
alerehabilitation officer who asked me if he could phone 
my company to make arrangements for me to be returned to 
higiin dary with them. He therefore; phoned Pam exe cut ive 
at the head office of C.A. Pitts who told the rehabilita- 
tion officer that he would make arrangements for me to do 
light work and I was to return to work on August 17. 

At this point I was doubtful of what- light 
work could be found on such a heavy job as building 4 
subway, therefore, I approached the Business Manager of 
merlocal Union, Mr. G. Gallagher, Local 183, Labourers' 
Union), towask hisepiniom as omy. position and his 
advice as to what procedure I should follow. He very em- 
phatically advised me that I must report to the job and 


make every effort to do whatever work was made available 


to me. 
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Therefore, on August 17, 1964 I returned to 
C.A. Pitt - Bloor subway project at 7:30 a.m. The manage- 
ment informed me that they were unaware of my intended 
return to work, that no arrangement had been made for me 
and, indeed, they had no such thing as light work. I was 
given the only job available which was carrying heavy 
hardwood timbers over extremely rough ground, which is 
exactly what the doctor advised me to avoid. Under severe 
stress and pain I carried out these duties until noon, at 
which time I reached the point where I could not even 
support my own weight, let alone walk. I reported to the 
safety engineer, Mr. J. Sullivan, who drove me to my 
dectbomtmyefitice in didis iown rear. oMy, doctiory: Dra Neaiserg, 
expressed astonishment that I had been returned to work at 
all and especially construction work and especially by a 
Compensation Board doctor. While in Dr. Naiberg's office, 
I had removed my work boot and was unable to put it on 
again because of the extreme swelling and pain in my foot. 
Dr. Naiberg phoned the Supervisor of Unit 6 at the Work- 
men's Compensation Board offices and the Supervisor advise 
Dr. Naiberg to inform me that I would be retained on 50 
per cent for a further period of 4 weeks. Since I was 
discharged from the Centre as fit for light work I was not 
eligible to be returned to full benefit. In myscase.! eg 
per cent benefit totalled $78.90 every two weeks. At the 
end of the four weeks, Dr. Naiberg was to send another 
report on the condition of my foot Augluton Spl tedstor 
Unemployment Insurance Benefits and after much Gheticuley , 
and many phone calls and after having to obtain a special 


letter from the Workmen's Compensation Board, I was 
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I kept returning to Dr. Naiberg and he, in 
turn, kept sending in his reports still stating that I was 
unable to work. Near the latter part of December, I was 
advised by mail by the Compensation Board to appear at 
their head office to be seen by a Board doctor. He made 
an appointment for me to be seen by an orthopaedic spectall- 
ist, Dr. Wiley, of the Toronto Western Hospital, who, afte 
examining me, advised me that I should undergo surgery for 
fusion of the ankle, preventing inversion and eversion 
movement. When I was admitted to the Toronto Western 
Hospital on January 27th, 1965, I was returned to 100 per 
cenb.ctompenstataon and 1, (therefore) idm turny imtermed the 
Unemployment Insurance office, who cancelled my claim wit 
them. Near the end of February, 1965 I returned to my 
homey wits mye legodniaiecast and after several changes or 
this cast, was again admitted to the Workmen's Compensa- 
tion hospital in May of 19605 and again discharged in 
August of 1965, classified as being unfit for any t¥pe 
of construction work. 

Before leaving the W.C.B. Rehabilitiation 
Centre, I was given an apptitude test which indicated 
that I would be suitable for retraining as a dental 
technician. Upon dismissal from the Centre I was advised 
that a rehabilitation officer would call at my home to 
make arrangements for this training and at this point, I 
was discharged from the Centre on August 17th, 1965. My 
compensation was reduced to temporary partial disability 
on September: 3rd, 50 per cent. A month elapsed before my 


rehabilitation officer was successful infinding a dental 
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laboratory willing to accept me as a trainee. On October 
5th, I started training but since I had been on only partial 
disability payments, I found myself in need of financial 
assistance. As my unemployment insurance benefits had bee 
all used I had no choice but to apply for public assistance 
The local welfare office agreed to help me until such time 
I was again in receipt of full compensation comprised of 
partial disability payments and rehabilitation allowance. 
I started my training but found this type of work quite 
unsuitable for me in many ways. My compensation cheques 
were so irregular and in such undependable amounts that it 
caused complete chaos in my household. And in the middle 
of October I was informed that my disability payments were 
Cub) GO 25 per cent or 4 total of $19 per week. This cut 
down was made without any authorization from a doctor as 
Go.my physical .condition. 

I should like at this time to present a 
letter to substantiate my statements. The letter is of a 
later date and is from the Workmen's Compensation Board to 
ies hand .is..im. ltselt, welf-explanatory. 

MR. ESTEY: What disability payment did 
you end up with? 

MR. LYNCH: I am still on disability pay- 
ment right now? 

MR. ESTEY: What is the percentage now? 

MR. LYNCH: 25 .per.centi: 

MR. ESTEY: One other question. You used 
the term “rehabilitation allowance". Was that an allow- 
ance paid by the Workmen's Compensation Board? 


MR. LYNCH: It is paid by a department 
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within the Board, yes, sir. 
MR. SSTEY: By the Board? 
MR. LYNCH: (Gey 
MR, ESTEY: It comes from the Workmen's 
Compensation Board? 
MR. LYNCH: ee. 
MR. KOSKTIE: Perhaps we can file, Mr. 
Commissioner, a copy of a letter from the Workmen's 
Compensation Board, dated December the 15th, 1965, addressed 
vo Mr. Lynch which, in-effect substantiates the facts,sir 
toa Mo. Lynch has recited in his Submissione to vou. 
EXHIBIT NO. 15 Letter (copy) from The Workmen's 
Compensation Board, dated 
December 15th, 1965 addressed 
GO Me. Joyner. 
THE COMMISSIONER : I think we will adjour 


fcr ten wives. it Ls very Not im here. 
~-~- Short recess. 


MR, ESTEY: Mr. Lynch,. can you give us 
your compensation number? 

MR, LYNCH: Yes, sir.” 6015636, 

T have a letter here, but I do not intend 
to read it. 

THE COMMISSIONER: We have a copy of it. 

MR, LYNCH: On October lst, 1965, the 
owner of the house I rented gave me a 30 day notice to 
vacate. With no money, no place to move and nothing 
dependable to work on my nerves broke and I committed 
myself to the Ontario Hospital, Queen Street West, and 


informed the W.C.B. of my action. A copy of the letter if 
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here tor your inspection if you so desire. While I was in 
the Ontario Hospital, my family received welfare payments 
and the welfare department received my partial compensa- 
tion awards. On December 5th, I was discharged from the 
Ontario Hospital and immediately contacted my rehabilita- 
tion officer at the Workmen's Compensation Board. It was 
decidedseto! change mynpbraining tothat.of a stationary 
engineer and I started training on December 24th, 1965. 
But it was necessary to remain on welfare until the first 
week in January when my re-training allowance came throug 

Referring back to the. period, of time. be- 
tween September 3rd, 1965 and the first week in January, 
1966 and to the payments made during this period of time, 
I should like to point out the chaos it. caused to myself, 
my family and househoid by the. irregularity and. inconsist 
ency of my compensation awards which is the result of the 
way the Compensation Act is interpreted as it now reads. 

In summary of the statements I have made 
which I know to be true and are in no way exaggerated, I 
wish to point ovt that under, the present system the injured 
worker is caused to suffer extreme financial difficulties 
further to his injuries and this is not in keeping with the 
true principles of compensation. 

Taxes (unknown to the taxpayer) are being 
used in the form of Public Welfare to take care of the 
injured workman. I would not care to hazard a guess as 
to how many millions of dollars this may amount to each. 
This,again, is most unjust especially to the taxpayers. 

The U.L.C. fund.is,also being drained by 


workers on partial disability allowance where it is 
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questionable if they qualify for benefit. 

In conelusion I respectfully recommend 
that this partial disability allowance clause be omitted 
and the injured worker be retained on 100 per cent compen 
sation benefit until he be able to return to the type wor 
he was doing when injured, or, until such time he be 
retrained in some other field and is able to take’ his 
place on the province work force. 

EXHIBIT NO. 14: Statement/submission of Mr. 
Lynch 

MR, LYNCH: Thasocstaliviewish sovray 
in my submission. 

MR. ESTEY: Who paid that second rehab- 
{litation allowance you have just referred to a moment 
ago when you were training as a stationary engineer, who 
paid for that rehabilitation allowance? 

MR. LYNCH: The Workmen's Compensation 
Board. 

MR. ESTEY: Again? 

MR. LYNCH: Vers 

THE COMMISSIONER: Thank you, Mr. Lynch. 

MR. KOSKIE: Now, Mri. Commissioner, the 
L abourers' Union has found in many cases that when 
persons have been catagorized as having a partial dis- 
ability only and sheig compensation payments are cut 
down various percentages because of the fact that light 
duty is available to them, the problem oP retraining 
comes in and the labourers have found that many of their 
members are not retrained sufficiently to enable them 


to take any light duty jobs that may be available to the 
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| ; 
1] For example, we have a case here Lnvolving 
2] - I apologize for my pronunciation - Giulio Osti, and 


3] this is Workmen's Compensation Board claim number 5997687. 
4) Now, this person, an elderly man of the age of 58, was 

° injured in the course of his employment and, at one Stage, 
6/ the Board declared that his compensation should be cut 
7| down because light duty was available to him. In fact, 
8 it was found that Mr. Osti was incapable of doing any 
9 other work, or work other than that which he was accustomed 
10 to doing in the construction industry. Furthermore, that 
11 Mr. Osti had always worked in construction, I should say 
12 he was an immigrant from Italy, and he did not speak 

13 Biel eh very i welioand he founds dite pract Lea lla dmpess ibace 
14 TO ‘Obtain any other job becamises ofr the facts tha tema 

15 involved the use of the English language. Also, because 
16 he did not have any other skills than those which were 

17 associated with the construction industry. But, notwith- 
18 standing these facts, Mr. Osti, his compensation was 


19] still cut down because it was alleged that light duty 


20 work was available to him. 

21 Now, Mr. Stefanini , Mr. Commissioner, who 
22 is a representative of the Labourers! Untion, is personall 
23 familiar with this case and I believe he has some comment 
24 to make. 

ZS MR. STEFANINI: Yes. Mr. Commissioner, 
26 I know Mr. Giulio Osti for quite a number of years. Mr. 


27 Osti is the kind of a man who just would not feel happy 


28 unless he is working. He was a foreman in the subway, a 


29 sub-foreman, and he had his injury, a broken ankle, and 


30 he has never recovered since the day of the accident. H 


‘eatviernt ated wtéo's- 
bos has ollwite = ne 


OTERS paises bY otis 


anit CANT ganas Lo nam Yfretile eden cere 
agove sno Js, ybrig Inemyolqms afd $6 ~esddee std HF bemut At 


hel ont od eldalrsve dew ydeb Gaye devased Ye 
ats, anfob to sfidsqaont saw ie0. KN Send Bavot new wF {8 

. 
VST ,omomiensN .yateubAd goldourienc> ‘ada at sntob od 
(Se Divorte I , fol Journos nl betow syaWts beri ive0 . <M 
4eay8 Jon bIb anf fag ,viradl mom tia-ay elo is BSW si 
sidiaeoqnt yilentieeng of bowot of bes (raw yrev datigny 
id GsdJ JOH) @MI-To sessed dot 1SiJ0' Une nisido oF 
Ssuso00 .O¢lA .Symogosl nelignd SA2 46 Bayard bsvidévat 


SISW Mo>itw Sage gah? ell tia Teri ¥o une! evan von Bib oad 


flusoa dvd. - oye agind Hoi voyeceeN ani dotw betsidogds 
EW old atin ein .f3c0 .3m (Bios? Seon ans bnaes 
¥vh tool l cai Sagsliierwaw Jt ee mwob tuo Il bFa | 
-~la of sidslisve saw stow 


DOW ~Ignateel med <M , snkne¥eeds-/ ail won 


SHOeISy . ,nohall 'arsqueded on} YS OvVissinseotqet 5 el 


| 
lo 
h 
' 
‘ond 9m9c sta sh Syalled>I One seas “etAdy nite way Fi tme't 
| : ‘sism o2~ 
je TON! salimmoy .h , Hey :IWVIMASETe .AM 
ie, -GTIESY '0O "Sdowa & stiwp wot Peo GEreID 4M Wont T 
WidsAt-Les tow Sigaw sapyet ow ng & te bald edd BF 1786 
S (swe st ob osieno® & ean ot .aridntow 7 on ‘eesiny 


“NS (Sing NexOTS & .Vtub ete Balk on bas , nsibs'to'l-dye 


ah stnshblovR aay Lo Veh ent sonte betsveces even aan sf 


Nethercut &é Young 
Terente, Ontario 782 


was operated on, I believe, twice, but his foot is still 
Swollen, still tender and he cannot go back to his former 
employment. 

I don't know how many months after he was 
on compensation, but his benefits were cut 50 per cent an 
at this stage we appealed to the Review Committee ;* the 
decision of the Board and myself, before appealing, makin 
the appearance, I went with Mr. Osti to a specialist and 
asked Dr. Kubler, what was his opinion of Mr. Osti's 
ankle. Dr. Kubler, who was the specialist, stated emphat 
ically to me that it was not possible for Mr. Osti to go 
back to work in the subway, on construction and he said, 
“The only job he can do is a sedentary job like on a desk 
OPea Moress Operator; butihe absolutely couldn*? stand tip 
Gomyawhows time"; 

Untortmriately, as our solicitor "poinved ou 
Mr. Osti is 58 years of age and he has a limited knowledg 
of the English language and does not have any other skill 
and, as a result, he could not absolutely get any light 
job or any sedentary job that he could do. The Compensa- 
Gion Board tried to assist him to, the Rehabilitation 
Branch of the Compensation Board, tried to assist Mr. Ost 
to find employment and they found employment in cleaning 
a factory, janitor work, and even that was too heavy. Mr 
Osti tried for two or three nights and he could not per- 
form it and he quit. As a result, his compensation now 
4s about 12.5 per cent. He was trained by the compensa- 
tion, at the present he is training in an Italian organ- 
ization to train immigrants but he went there out of his 


own free will and it was not with the W.C.B. help 
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As a result of my appeal, we also went to 
the Workmen's Compensation Board and he was examined by 
a doctor. This doctor said, I believe it was Dr. Burkett, 
Stated to me and Mr. Osti that, in his Spinion, Mr. -°Osri 
should go back to work in construction. I asked him if 
he knows anything about the subway work and he said, no, 
but in his opinion he could go back and do his former job. 

MAS CROLEY: What was that last doctor, 
Burkett? 

MR. KOSKIE: Perhaps it is spelled B-u-r- 
k-e-t-t. 

The importance here, Mr. Commissioner, tha 
the Labourers' Union wishes to stress, is the fact that 
tne Board Tinds* these ‘persons*are Capable ef \deing light 
duty work, Dut. the problem arises-and, especially so witn 
the members of the Labourers' Union, that there is no 
tent diucy work availapie so them and,- if’ theremie noe 
this type of work availalbe to them, notwithstanding that 
face their compensation is still being reduced. Of cours 
this brings in the element of retraining and these person 
must be retrained before they are in position to be able 
to take on some of this light duty work, especially so 
when we are dealing with a large section of the populatio 
who do not speak English and, of course, this makes the 
retraining, perhaps, a little more difficulty. Nonethelegs, 
it is still necessary. These are some of the problems 
that labourers have encountered with respect to light 
duty. 

Now, we have another instance, Mr. Com- 


missioner, dealing with Mr. Norman Pike. Mr. Gallagher 
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can aSsist on this particular case. 

THE COMMISSIONER: The last one you men- 
tloned was a case where the Board exercised its diseretio 
and made a decision and is not one where I think I shculd 
intervene, or I don't think it would help you Very amuch,, 
the last one. 

MR. KOSKIE: It is not a matter of the 
discretion. We appreciate the Board does have the dis- 
cretion to say that this person can take on light duty 
work. 

THE COMMISSIONER: They told, him.he could 
go back to construction, not to light duty work. 

MR. KOSKIE: They. cul, AS cl an hewn aco 
because they said light duty work was available. 

MR, STEFANINI: It is true that the 
compensation doctor said that he could go back to construg- 
tion. However, the specialist, the doctor who operated o 
him, said quite emphatically, he was not fit to go back 
LO. SONSsturuction anymore... 

MR. KOSKIE: Mr. Commissioner, the particu- 
lar claim which I am dealing with now, involving Mr. Pike 

is a situation where Mr. Pike's compensation was reduced 
by 50 per cent because of this light duty provision in 
the Act. Now, Mr. Pike's claim is number 6292362. Mr. 
Pike was scheduled to be here today, Mr. Commissioner, bu 
unfortunately was involved in some urgent matter and coul 


not attend. We hope to perhaps produce him later in our 


submissions with respect to accident prevention. Very 


briefly, Mr. Pike was a foreman and with the Robert 


McAlpine Company and while employed by this company, he 
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lost the sight of his right eye and, in accordance with 
the sections of the Workmen's Compensation Act, Mr. Pike 
received, initially, compensation in the amount of $86.54 
and he got this for approximately seven to eight months 
and then, shortly after, his compensation was reduced by 
one-half to $46. The reason why it was reduced; as oI 
understand it, was because the Board said that he was 
capable of performing light duty work. 

Now at this time, Mr. Pike had already 
incurred several debts in that he had purchased a house 
and he had a family and had certain other financial ob- 
ligations. I shovldupoint out that, at theetime °Mrt Pike 
POSCOCHNe*Slent ior his eye. Yorcjustuprilor veo; nas lincome 
was $10,000 a year and because of the compensation being 
reduced to $46 a week, this, of course, imposed a serious 
burden on he and his family. 

In this case, therBoard would: not retrain 
hinvneMe. OPikerappears  y4 in ny Sopined ons (DON pewarie er Osbe 
retrained. iHevis acyoune gentleman}; in his »middlesthirti 
but the Board refuses to retrain him. On the other hand, 
they were still taking the position that they were going 
to reduce his compensation by one-half. At thertime 
his compensation payments were reduced to one-half, no on 
had offered him a job, a light duty job, nor was he able 
to obtain one, even though he attempted to do so. Not- 
withstanding these facts, the Board, nevertheless, reduce 
his compensation payments. 

He was offered a job with the Robert Mc- 
Alpine Company again, his former employer, but the job 


that he was offered was as a foreman. Now, because Mr. 
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Pike sustained his injury while he was a foreman, he, of 


course, was somewhat reluctant to repeat this incident an 
therefore, he was unwilling to take a job as a f oreman 
because he still had his one eye left. 

THE COMMISSIONER: I thought you said he 
had been a foreman and was offered a job as a foreman? 

MR. KOSKIE: Yes, he was, but he could 
not take this because of the fact he only had one eye and, 
of course, he was concerned about protecting the one eye 
he had left. This is how he sustained his previous injur} 
as a working foreman. Notwithstanding this fact, the 
Board, as I say, refused to retrain Mr. ‘Pike So that’ he 
eould take on another job which would, eventually, enable 
him to earn at least, approximately what he was earning 
at the time the incident took place. 

I point out this example, Mr. Commissioner 
because of the importance of the retraining program to many 
of these persons. We say that a retraining program should 
be brought into effect and should at least be attempted 
on these persons, prior to their compensations being 
reduced. Mr. Gallagher wishes to add a few points on 
that case. He is personally familiar with it, Mr. Com- 
missioner. 

THE COMMISSIONER: Lfiwe are eoing so 


hear the man, himself, later -- 


MR. KOSKIE: He may not be here, Mr. 


eer 
Commissioner 


THE COMMISSIONER: Well, I probably wont 


need to hear him if you cover it ald. 


MR, GALLAGHER: Mr. Commissioner, I think 
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it would be advisable if this man were seen. We realize 
you have given us a great deal of leeway today and we 
appreciate it very much. The only point I am going to add 
iiye abiiet one, and <.t <.e that, tn the wcase: of Mam Pike, he 
came from Newfoundland and I don't know what the educationdl 
requirements are for leaving school up there, and I wont 
bother the Commission about that, but this man is capable 
(heeyraining, and if ou saw him, .,ow mould realize. ut 
very quickly. .He,is a highly intelligent man and came fror 
Newfoundland and established himself as a top-notch, lead 
miner, which is his proper designation in the subway. He 
is really an excellent type who should be given a chance 
to retrain. Mr, Jeuneof the Compensation Rehabilitation 
Department stated that the reason it would be impossible 
to retrain Mr. Pike was because it was too costly and 
impractical, that his schooling in. Newfoundland was. so low 
that it would take years to retrain this man. They per- 


sisted in sending him back to a job which I want you to 


understand,..as a, lead miner, is not..like an ordinary, 
working foreman. A lead miner is highly hazardous and 
dangerous work and he had been blinded, or lost an eye 
doing this work and he was asked to go back into precisely 
the same situation he had been injured in, which blinded 
him.-= her sonly has one. eye left... He has, three children an 
a young wife and so on, and he. simply felt, that, as much a 
he would like the $10,000, he felt this was too much to 

sk a man to do, to be completely blind for life with his 
family dependent upon him. So, he mpequested,: im .@,qmoar 
humble manner, before the Officers of the Board, to please 


sive him a chance to be re-educated to the grade that was 
coo Shae 
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Now, this man is presently our safety 
inspector for the Province of Ontario Organization, and I 
can assure you he is doing an excellent job. We bring him 
tO your attention because there are many more like Mr. Pik 
who are not being retrained, and we think the Compensation 
Board, aS good as it is, and they are excellent people to 
deal with, in some cases they depend upon reports from 
officers and so on, who simply do’ not gét all the facts 
across. 

I will bring to your attention one more 
thing, the famous case that happened here in Toronto 
called the Buffalo Bends Case where John McGeehan from the 
east coast was taken out of a tunnel and was taken to 


4~ 


Buffalo and it was in all the headlines of the papers at 


‘= 
t 
pis 


the “time that the “man suffered greatiy. - He Ts almost “in 


gne “sane posbLtbon as “Mr: Pike, and yet he fas Heer Peura ined. 


re-educated and retrained. One wonders why, in the case 
of the famous, publicized story, that the bother was take 
to retrain, whereas it was refused to Mr. Pike. 

MR. KOSKTE: I would like to proceed onto 
the question of Fatal Claim Benefits. 

MR, ESTEHY: I would like to ask one ques- 
tion on light duty, which has been fully dealt with, but 
I want to be sure you leave behind you what you intend 
the Commission to consider. On page 13 of your brief, yo 
have one sentence which says, "therefore, we submit that 
unless an injured workman already has secured light duty 
employment, or the Board is willing to find him such 


employment, or to arrange for his retraining or other 
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1] employment, he should receive full benefits for total 


2 
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disability until such time as he is able to return to his 


original employment". Mr. Lynch's summary says that 
compensation should continue at 100 per cent rate until 
he returns to the type of work he was doing when injured, 
or until such time as he is retrained and is able to take 
his place in the provincial work force. 

Now the question I want to ask is, at the 
present time, what retraining program do you refer to 
which some get and some do not get? I take it that is 
what you are referring to in this last paragraph. 

MR. GALLAGHER: If the Board, Mr. Commis- 
stoner, feels that in its opinion the person to be re- 
trained is capable of it, they go to quite a great deal 
of trouble to have them retrained in many ways. In the 
ease of John McGeehan, the man who had the bends, he is 


a welder. Now, the Board did him proud and looked after 


to the Board at the time. We are not forever attacking 
the Board. 

THE COMMISSIONER: I suppose during the 
period he goes back on 100 per cent, does he? 

MR. GALLAGHER: Yes; I believe duringethe 
period they go back on 100 per cent. Of cours 
many people in our Labourers! organization who 
through no fault of their own, ineludingumyselfponemeiver 
little education. In the labourers' group, we are possib 
the lowest on the totem pole as far as education is con- 
cerned, We would not be labourers if we had the educatio 


to have a better way of life. We feel that, in our 
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organization particularly, there is a great potential of 
young men available to be retrained. I don't want to get 
into the Immigration Act or anything like that, and about 
bringing the’ people in unskilled. We have lots of Cana- 
dians here who are excellent people and who can be retrained. 
Above all, surely when they have been injured and their 
LiveiLnood deprived ‘of them, that the Canadian can be 
given some consideration as well as the immigrant, although 

TP eepresaiy bOUT, 

MR. BSTEY: I didn't want to get you onto 
the Immigration Act, but who-runs the retraining program 
that was mentioned -- is it the Workmen's Compensation 
Board? 

MR. GALLAGHER: I understand the Board 
does that. Mr. Kerr’ will correcy me if 1am wremes 

MR, ESTEY: I take it also what you are 
saying in the last sentence is that compensation should 
be 100 per cent, as you seek out the alternatives in your 
conclusion, the compensation continues at 100 per cent. 

MR. GALLAGHER: Yes, sir. 

MR. KOSKIE: If I may deal, Mr. Commissioner, 
with Fatal Claim Benefits, our submissions in that regard 
WLil be found at pare 15 of the briet, paragrapn ©. Reade 
"Fatal Accident Compensation” and deals first with burial 


expense. 


i 


Upon consulting several funeral homes in 
Metropolitan Toronto, we have been led to believe that 
the present average rate for each single funeral is $750 
exclusive of cemetery plot and services. Section 37 (1) 


(a) of the Workmen's Compensation Act allows a maximum 
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of only $300 for burial expense, For these most tragic 
of all accidents, we would recommend that the maximum 
burial expense be increased to $750 plus $150 for the 
cemetery plot, headstone and auxiliary services. 

(2) Lump Sum Payment 

Section 37 (5) of the Act provides for a 
lump sum payment of $300 to be paid to the widow of the 
deceased workman. In virtually all cases, this sum is 
insufficient compensation for the unexpected death of the 
family breadwinner since immediate financial outlays, suc 
as the obtaining of legal advice, home maintenance, trans 
portation, moving expense, etc., often absorb a sum equal 
to three times the lump sum payment in the space of a few 
short weeks. Therefore, we would recommend that this 
lump sum payment be increased to $1,000. 

(3) Computation of Survivor Benefits 

The dependants of a deceased workman kille 
in the course of his employment through no fault of his 
own should be entitled to such compensation as will enabl 
them to continue to live in the manner in which they were 
accustomed at the time of the death by virtue of the de- 
ceased's wages. Naturally, some wrkmen are capable of 
earning higher wages than others, yet Section 37 of the 
Act completely ignores any difference in earning abilities, 
and provides only for standard monthly payments of un- 
realistic amounts to the widows, children and other 
dependants. 

We submit that the dependants should be 
collectively entitled to 100 per cent of the deceased 


workman's average monthly earnings at the time of his 
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death, monthly payments to be allocated among the widow, 
children, or other dependants in such portions as the 
Board shall determine, to terminate according to the terms 
OL Present Section 37° (2)5°37°(6)) : 36° and So." Sin! ceees 
where the average monthly earnings of the workman at the 
time of his death were lower than the legal minimum wage 
rate for that particular class of industry (based on 160 
hours per month) the monthly BayeReeo ER allocated should 
equal the legal minimum wage rate. 

Should it be impossible to compute the 
survivor benefits as above and remain absolutely necessar‘ 
to retain the present form of computation based on monthl 
lump sum payments to particular dependants, we would then 
recommend that Section 37 (3) (b) and 37 (3) (c) be amended 
by deleting the clause "not exceeding in the whole $150.0q" 
so as to eliminate discrimination against large families 
of deceased workmen. 

I have no further submissions to make unde 
that particular heading, Mr. Commissioner. We do, however, 
have certain submissions to make with respect to,perhaps 
financial matters. I don't know whether it has been 
decided to go on with that at this stage, or does the 
Commissioner wish us to wait until later? 

THE COMMISSIONER: I think we will have 
to put that one over, Mr. Koskie, because there are a 
number of others to be heard on the present matter, 

MR. KOSKIE: We have no further submissions, 
Mr, Commissioner, unless either yourself or Mr. Estey hav 
any questions to put to either myself or my clients. 


MR. ESTEY: T would just like to ask one 
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question. On page 16 you say that the dependents should 
be entitled to 100 per cent of the deceased workman's 
average monthly earnings allocated amongst dependants 

as the Board determines, and so on. My question is this: 
I take it what you are suggesting is that we move off the 
rigid base that it is on in Section 37 (3) which is a 
fixed payment without reference to the deceased's earnings 
also that a fixed payment without reference to the fluctuat- 
ing value of the dollar, and a change necessitates an 
amendment to the Act and so you say we mceve off that and 
Kev. tbe to. theiman’s earnings, andvif total, disabitiny te 
to be compensated at a percentage of his earnings, I take 
it you are saying that in the case of a death the depedant 


would get the same percentage of the earnings of the deceaged 


as though the workman had stayed alive and was totally, 


S 
@ 
a) 


manently disabled? 

MR. KOSKIE: That is right. 

MR. ESTEY: Thank you. 

The next, Mr. Commissioner, and dealing wit 
t+ he. fivst stopbke, isthe Ontario Forestry Industries Wseoc= 
jation. I see no representatives on that organization 
here today. Also making representation on this topic, is 
the Ontario Medical Association. Perhaps we might save 
time, Mr. Commissioner, if we asked those who are here on 
topic 1, who have not spoken, if they would indicate their 
Association. There are others who have spoken to me, who 
cannot be here this afternoon and who have observers here. 
They are the United Electrical Workers and we will now 


call upon the Provincial Building Trades Sound. 


MR. PETRONSKI: Mr. Chairman, my name is 
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1] Stan. Petronski, Chairman of the Provinelal Bulldivie rade 


2||/and Mr. Hank Hove, our Secretary Treasurer, was unable to 
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Council 


present MIS brefo. Seep ian pinch-hitting for him. My 
colleague here, Mike Nocols, is also a Vice-President of 
ge OUNCE. 

This is the introduction to our brief, wit 
pie 5 AHO Miia 

LOLS Brier with ite Combination ver points 
dealing with the Workmen's Compensation Act, is presented 
on behalf of the affiliated Local Umions and Butldine 
Trades Councils in the Province of Ontario and is re,;rese 
tative of the views and thinking of the Building Tradesme 
mm Onbariots “largest industry: 

We do not raise a great number of, points, 
but we deal at length with the major preblems Tadcing us 
and the injured workmen which need immediate attention. 

This is point one which we are dealing 
WLeh today) “Harrings”: 

One of the fundamentals enunciated by Sir 
William Meredith was that during periods of disability 
a workman should receive a percentage of his earnings. 
When Sir William made his report in1914, stating an 
annual salary limit of $2,000.00, he did so to differen- 
tiate between the employer and the work people. Bear in 
mind that most employers in those days were persons 
actually directing company policy and were in the main 
entrepreneurs. Bear in mind also that the wage rate for 


skilled machinists at thattime, as an illustration, was 


approximately 11 cents per hour. 


It is our contention that workmen during 
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periods of total temporary compensable disability should 
receive a minimum of 80 per cent of actual earnings. 
Because so many work people earn in excess of $6,000.00 
per year, at the present time their compensation payments 
aeSyida eesencepeonly forty, ibfieiy or possibly fifty-five 
Per cent of earings. 


POINT TWO 


Wetodriy TiN G Pal) R- LORD 


It is our contention that there is no longer 
any necessity of a waiting period before a workman is 
entitled to the payment of compensation. The present Act 
provides for calendar in the so-called waiting period and 
in many instances this must only represent one day. It 
is recognized that by providing entitlement to the work- 
man for compensation payments beginning with the first 
ehitthfollowing his compensable accident woul de@spesd up 
the handling of claims, avoid many enquiries and in es- 
sence would reduce overall costs. In addition there is 
no justifiable reason why a workman should lose three ful 
days’s salary, @8 at present, because of injuries@resiay- 
ing from an accident which occurred through no fault of 
his own. 

POINT THREE: 
Buas: Ane Talus lapey 


A workman is on a payroll and employed at 
the time of his accident, otherwise he would have no 
entitlement to benefits under the Act. The injuries re- 
sulting from the accident have taken him completely out- 


side the labour force and it is our contention that he 
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Should be entitled to full compensation payments until he 
is returned to employment or until he has sufficiently 
recovered to return to the labour force and therefore, hav 
entitlement to the facilities of the National Employment 
Service and payment of Unemployment Insurance benefits. 

This: Section of the Act ts most unjust. in 
that the Board rules a man is 25 per cent or 50 per cent 
temporarily partially disabled and reduces his payments 
accordingly. The National Selective Service will not 
attempt to locate employment for him because, according 
oo Gnemoandobasedwon ther Bboardtssfiindines, he Le still 
partially disabled. The fact that he does not qualify fo 
National Employment Services also bars him from the pay- 
ment of Unemployment Insurance benefits. 

THE COMMISSIONER: This is the third time 
this has been stated here: This seems to be in conflict 
with what is stated in that letter that we filed, from the 
National Enployment Services that: they lare-preparedsike 
seek employment for you. 

MR cePETRONSKE: Shim certadm trades sot eps 
construction industry, even though on a partial 25 and 50 
per cent, they get their payments if they are over and 
above the Unemployment Insurance of $36 a week, and there 
fore, they are not on Unemployment Insurance. They could 
equal the value and, therefore, they are cut off to unem- 
ployment insurance. 

THE COMMISSIONER: They might cut them 
off Unemployment Insurance, but you are referring here to 
the National Employment Services. They are, apparently, 


prepared to offer their services to get them employment 
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on a@ partial basis -- lighter employment. 

MR. PETRONSKI: If they change their 
classification. In trades such as mine, like the boiler- 
makers, or carpenters, or machinists, they would have to 
change their classification of work in going onto light 
duties. In other.words, if.the boiler maker .contractor 
cannot provide light work for him then the service 

Mitiel ind, work Lorwhims but sLGewowleshaye Gasze 
outside of his trade. This is the only time the Unemploy 
ment, [Insurance will pnovide.lighns duttes forstim.<« Hewsad 
ZO reduce .to.g¢0-away,from- his trade, 

Further to this, on other occasions an 
injured workman is informed that he has recovered suffici- 
ently from bis.innuries to do Jight work,,.«<Iln the <Buildin 
and Construction Industry there is no such thing as light 
work. 

When an injured workman in this position 
is disabled he is totally disabled and he remains totally 
disabled until the Workmen's Compensation Board changes 
his status... They can.only do. that, by completely retrain— 
ing him to do the so-called light work. But instead the 
Workmen's Compensation Board continually tells him to seek 
this light work, which he cannot find, but they just will 
not take this into consideration and they make no attempt 
to find out if there is any light work in this injured 
workman's trade available to him. While this 1s going on 
the injured workman is cut off from his compenation pay- 
ments and this is most unjust. 

POINT FOUR; 
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The present system of calculating earnings 
of the injured workman over a period of twelve months prio 
Tomi jury «1s an “injustice. othe injured workman 
because of the ups and downs of employment that we have in 
the Building Construction Industry. 

The twelve month period preceeding the 
accident could be a very slow period in construction and 
the workman's earnings would be calculated during this 
Slow period and his weekly compensation payments would 
be figured accordingly, thereby giving the injured workma 
a very inadequate weekly payment to subsist on, 

We. fecl his period ol calculatl on oL 
earnings should be shortened from twelve months to the 
previous four weeks. Thus giving the Board a more accurate 
understanding of the workman's earning capabilities prior 
to his accident and, insuring that the workman will receive 
the right percentage of the salary he could normally earn 
if work was available. 

THE COMMISSIONER: That might work out 


that he would get less. I mean to say that if he happened 


Vv 


to berout of work for a month, say, or a week prior to 
his injury if his compensation were calculated on his 
previous 4 weeks earnings he might get less. 


MR. PETRONSKI: Well, -we-atre® revert img: 


o the four weeks which would be on an hourly rate for 


ss 
H 


the last four weeks he has worked for his previous employer, 
more than on a weekly basis. If he was working for more 
than four weeks prior to that on an hourly basis, it woul 


be more than he would ona 12 month basis. 


POINT FIVE: 
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By setting a statutory amount of pension 


for dependants legislation, in our opinion, is in conflic 
with the fundamentals established by Sir William Meredith 
in that payments should bear a relationship to the man's 
earnings, so the workmen's family will not be forced to 
accept a lower standard of living than that which he has 
established by reason of his skills and wages. 

Let us make our position very clear that w 
do not think a pension of less than $100 a month can be 
justified any place in this affluent province. We do say 
however, that while a widow in receipt of $100 monthly 
pension may be able to exist quite comfortably in Birdsey 
Centre, $100 a month would not pay either house rent nor 


taxes in any of our metropolitan areas. 


wm 


We contend that a widow entitled to benefi 
under Workmen's Compensation legislation should receive a 
least 60 per cent of her late husband's earnings as long 
as she remains a widow. In this way she will be able to 
maintain herself at a level close to that to which she 
had been accustomed by virtue of her late husband's earn- 
ings. We feel that dependant children should be provided 
with a monthly allowance sufficient to feed and clothe 
them as well as to provide the cost of their education. 
The widow, by reason of obtaining a minimum of 60 percen 
of ber late husband's earnings, would be able to provide 
shelter for her dependant children. 

Most established pension schemes recognize 
and accept such a principle since most have provisions 


that should the husband die either while on pension or 


ae « 
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Ij while in service entitling him to a penston, the widow 

2) would receive a minimum of half the monthly pension to 

3] which her husband was entitled. 

4 Now, this is our brief pertaining to the 
St tires Give clauses! DP wowlketaake Vice-President, Mike 

6] Nichols to add something to that on our summation of the 
7| prieft, Mr. Commissioner. 


8 Mn NiConss Me, Commistoner,- first “1 


OF warieto ofTerv'an apology to you, Sif.-’ Te 4s hota watter 
107 of disrespect that I have a sport shirt on, but I was not 
11] informed that I would have to come bet'ore this body until 
12| tive minutes to two, so please excuse me. 

13 THE COMMISSIONER : Lt LS Quite eerie 
14 MR, NICOLS: I*would just like to add to 
15] the printed submission, these remarks. First, we would 

16]| ask that consideration be given by this Commission, to the 
17]} peculiarities of the construction industry as such which 
18) is granted in all forms of, say, government, ‘Ontario 

19i| Labour Relations Board, for one, which has a separate 

20} section which deals with the construction industry because 
21|| of, we say, the vagaries of it. That would be about the 
2om, wonaefor it . 

23 Also, we feel that under the accident pre- 
24|| vention there is a further demarcation that the Compensa- 
25 tion Board realizes and notes, namely the Construction 

264 Safety Association, Class 27, I think it Is, whereby the 
27! construction features of the employers are dealt with, 


28 especially, not in the overall scheme of the Industrial 


29 Aecident Prevention Association. 


30 With these two things in mind, particularly) 
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Torente, Ontario 
Mr. Commissioner, we would ask - and this is a very, .poor 
excuse, but it is true - of the communications that became 
wrongly addressed. Our Secretary-Treasurer, Mr. Kobryn, 
lives in 665 Brule Avenue. Your communication of October 
elst went to 22 Carlton Street where we did have an office 
of the Provincial Bwilding and)Trades’, Council and we 
didn't have the proper time to present a supplemental 
beets cSOqwe sare, asking, Mr. Commissioner, ca these twa 


ae) 


grounds if you would grant us the privilege of presenting 
a suppdemental brief dealing with the peculiarilites of 
fie yoonstiruction trade, especially. 

THE COMMISSIONER: Your existing brief 
@ocsinet address itself to. this? 

MR. NICOLS: Noy Lt d6ee nots 

THE COMMISSIONER: Very well. 

MR. NICOLS: And. I. presumes the Sseeretary 
would-advise us(whenadtawidls be necessary: 

THE COMMISSTONER: Li, Wilisprobably. be 
sufficient if you put in a written submission. 

MR. NICOLS: We would be glad to do that, 
because under the terms of reference here, we completely 
missed dit. 

MR. ESTEY: When would you like to do 
Gia vi? 

MR, NICOLSs.. Li. your wou le. giver uss 2, coupe 
of weeks anyway. If you can, we would be appreciative of 
it, Mr. Commissioner. AS we say in the construction,do 
the pointing job on the bricks so we can put them in 
properly. 


MR. ESTEY: Mie we ieht nid sou wile aedreee 
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Ei that, totthe secretary, Mr. Johnson, Mr, Nicols, I am sure 

2) that we will then get in touch with you and decide whethe 

3] you wish to present it orally or to take it as read, but 

4] if you would get it in as quickly as you can, you will 

5} help us greatly. 

6 MR. NICOLS: Thank you. 

7 MR. ESTEY: I*would just like to ask@a 

8] couple of questions. Dealing with the percentage of wage 

9] which you say should be taken into account in computing 

10| the compensation, you suggest the minumum be &O per cent. 
11 As you know, the statutory maximum now is 75 per cent and 
12 I take it that what you are saying is, the reason you giv 
13| for that is that, in effect, because of higher wages, the 
14 result is that men get 40, 45 per cent of their wages as 

15 compensation. I take it what you are saying, therefore, 

16 is that this Commission should recommend that either the 

17 7S per cént be Increased or that the celling be Increaged 
18 MR. NICOLS: This is one of the points 

19 that we intended to cover. We would suggest at the present 
20, Piney taking Inte considera ior the overall, the welling 

21 would naturally have Go be “increased if the necessity for 
22| the SO per cent was proven to be such. The reason we 

23|| mention the figure 8O per cent is the fact - I have not 

24 gottehe iL figureshere,* Mer, Commissioner, but a majority 
25 of our crafts of which there are 17 in the building tradeg, 
261 the construction trades, have benefit and pension payment 
27 which are not considered in the picture of the 75 per cen 
28 tf a member of ours who was covered by pension and welfar 
29| payments, goes on compensation, then his payments as such 


30 do not go into the fund and after a certain period of 
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I] time, he gets himself lapsed, as it were. 

2 I would say that this is one of the things 
3i| which, because of this change in the situation, we would 
4] ask that we mention in.the brief to come later. 

5 MR Bele: You would like to deal with 

6} that later also? 

7 MR. NICOLS: We would have it in more 

8 detail, Mr. Commissioner. 

9 MR « «ho DES Moving on to one more point, 
10] you say that the computation of earnings should not be 

11 averaged on a four-week basis and apart from getting into 
12) that discussion, I want to know whether you are suggestin 
13] that when the Board averages the earnings, they include 


14] all the employers during that period. 


15 MR. NICOLS: We actually suggest in this, 
16] Mr. Commissioner, - and that is why I tapped my confrere 
17 on the leg - the ideal basis for coming up with the figur 


18 of compensation in the construction industry in our estim 
19 ation. is the hourly rate that the man gets; in other 

it 
20 words, if it is a percentage basis/should be based on a 
21 HO. hour week om the basis of his hourly race. 
22 NR duo DMs The question I want to direct 


23 you to is not that, we have been all through that. What 


24 I want you to tell us about, to expand on your brie. 2.6 


ZS when you calculate the man's average wage, and if he has 
26 just changed employment and you are going to go back a 

27 period, then my question to you is: Is it your submissio 
28 on page 3, that the Board should count all the employees 
29 back to the average period, whether it be a month or 


30 12 months? 
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Nie NICOLSs wes ities woilnge tabetha 
same rate, 

MRS STs All the employers! payments 
to the man are taken into account, that is what you are 
Saying? 

MR. NICOLS: Thaw 2s Prenit oat ie gers 
to be the same rate. 

MAY BSTHY’s Well, whether it is the same 
rate or not, we have had another submission this afternoot 
which is not the same as that and I am trying to compre 
them. What I am trying to get from you is what you mean 
on page 3. Do you mean that the man's average wage shall 
be the wage which he received from all employers during 
the test period, 

MR. NICOLS: Maybe you have got me lost 
ancewl m-solie to explain it my way. 

MR. ESTEY: ALD Tisht, we ahead, 

MR. NIGOLS : This could be applicable in 
On Le yOnS) part, Leo us Put “Wt cthis way,..only one Spamrit oor 
Giie. /COnStruction. Lidie try, namely the labourer) because 
there are different rates in the labourer's union, but 
aie thesother ¢lasses),. there ris sonly one Gavel: 

MR. ESTEY: I am only talking to you about 
what you know about and if there can “only be one wate, 
then that is the answer to it. 

MR. NICOLS: Dia el Sarl gic: 

MR, ESTEY: But supposing the man changes 
his jobs, we have had a case this afternoon where the man 
was a craftsman and he changed jobs and he got hurt the 


first five minutes of the new job at a fraction GEChLs 
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erafu rate. My question to you is what your trade union 
is asking this Commission in that circumstance, is to 
average the man's earnings over a base period of four 
weeks, 

MR. NICOLS: Wes LS Pies. 

MR, ESTEY: One last question. On page 
4 you say that the widow should get at least 60 per cent 
of the late husband's earnings. Then this sentence comes 
after that: 

"We feel that dependant children should 

be provided with a monthly allowance 

sufficient to feed and clothe them as 

well as to provide the cost of their 

education." 

Thad gi take Tu. is ta adatom ve. auie 
widow's allowance? 

MR. NICOLS: Tne eo" Pen. 

MR. ESTEY: Well, the Act has a schedule 
of payments to dependants under sub-section (f) subsection 
(iii) and that is based at $50 to each child not exceeding 
on the whole, $150. Do you have any views as to what the 
rate should be that you have referred to on page 4? Is 
the present statute adequate? 

MR. NICOLS: I would say it is inadequate 
especially when you turn around and read the papers in the 
last few weeks. The cost of living has gone up so much 
there should be some compensation. What was applicable in 
1952 is not applicable in 1966. 

MA eS THEY: Well this was adopted in 1960. 


Do you have any proposal how that should be computed, 
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should it be a fixed sum or percentage of the widow's per- 
centage or what views do you have on that? 

MR. NICOLS: My personal view, and I haven|t 
discussed it with my confreres because we didn't go into 
1G in that. detallpuledoeathiak Mat i should beetor the 
sake of a standard, a cost of living index, based on a 
certain figure. If that was accurate and agreed and 
suriielent at that: timegrthencs cost of Miving Pidex, base 
on the point of index at that time, and the adjustment be 
made from that. We suggest that is the fairest way of 
qoing it if the base he practical and palatable, if that 
is the word to use. 

MR, ESTEY: Fine, thanks Mr. Nicols. 

MR. NICOLS: Thank you. 

MR. HESTEY: Uniped eiechiwiGam Workers. 

MR. PATERSON: Mr. Commissioner, my name 
is Paterson and my célleaewe, Mp. Guitiiordia 1 shoulda 
not take up too much time om this thing. On page 23, 
number 4: 

That there be no reduction in level of 
compensation payment unless and until employment is 
available for the workman. 

The present practice of the Board with 
respect to workmen who are medically certified as partly 
recovered, is to reduce the amount of compensation paid 
without regard to whether the workman is able to return 
to gainful employment, or the availability of such 
employment. 

That the Act permits this is an injustice, 


and relieves the employer of the injured workman of an 
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1} obligation which in all fiarness he should be compelled 


2) to accept. For purpose of illustration we quote the facts 


3 in a recent claim in which we are interested: 


4 "Mr. A. was injured and paid full 

5 compensation for a period of six 

6 weeks. On instruction of the Board 

a he was then examined by his doctor, 

8 who reported to the Board that he 

9 was capable and available to perform 
10 work of a lighter nature than the 

11 work he performed prior to the 

i2 accident. 

13 "The Board informed Mr. A. of the 

14 doctor's report, and at the same 

15 time reduced the compensation 

16 payment by 50%. 

17 "Mr. A. immediately applied to 

18 his employer for the type of 

19 work which his doctor had certified 
20 him as capable of performing. His 
21 employer informed Mr.A. that no such 
22 work was available, and that he 

25 would not be considered for re- 

24 employment until he was fully 
25 recovered and able to do his old job." 
26 We are aware and agree that the Workmen's 
27 Compensation Act is based on providing benefits for 
28 disability in the event of occupational accident or 


29 illness. We do not agree, and vigorously protest against 


30 the interpretation that such benefits should have no 
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relation to the \avablabil ity of employment. A partly 


disabled workman under conditions where employment of a 


particular type is not available, is, for purpose of gain 
ful employment, fully disabled and unless and until work 
which he is able to perform becomes available, there 
Snow be no reduction in benefits. 

We have also encountered situations where 
an employer has refused to re-employ an injured workman 
even following his being medically certified as fully 
recovered. The Act provides no compulsion on an employer 
Go ‘—provide light work ‘or any work at all. 

The Act should be amended to provide (a) 
an obligation on the employer to re-employ an injured work- 
man, and (b) that compensation benefits not be reduced 
where there is partial recovery, unless the workman is abl 


Go secure employment on work he can perform. 


Bie The lump sum payment on death. of an insured 
workman to be increased to $1,000 with all reasonable 


funeral expenses to be paid in addition. 


cp 


Pensions and claims based on’ prior injurie 
to be re-adjusted upward based on present wage levels 
pend for Ghesparvicuhar occupation(s) on which the 
accident(s) occurred. 

THE COMMISSIONER: dust: tholariy form's 
moment. Yes, go ahead. 

MR. PATERSON: Ps Provision. form the 
upward adjustment of compensation payments based on the 
cost of living. Widows' and dependents' pensions to be 


adjusted to fully reflect the change in the cos tH Toi Dine 
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8. The amount of compensation to be the equi- 
valent of full earnings, less Statutory deductions. 

The four proposals above have to do with 
the standard of living of injured workmen and their 


families and, in our view, require little argument to 


CA 


Js teyl ys 

The needs of workmen and their families 
are not reduced when misfortune strikes in the form of 
accident or illness. Indeed, need increases under this 
condition. Therefore, we contend that at least the forme 
devel of income; in real dollars,should be maintained for 
the duration of the disability, or following the death 
of the insured workman. 

On death of an insured workman, the im- 
mediate expensesswould- certainly be substantially in 
excess of the death benefits, of the $300 lump sum, and 
funeral costs up to $300 presently provided. The proposall 
we make is, in our opinion, fair and reasonable. 

The present provision where disability pen 
sions, and certain other payments, are based on the earn- 
ings at the time of accident, which may have been 20 year 
ago, is quite unreal from the pointeof viewsofmmecdiand 
equity. Likewise, need demands that the value of the 
compensation dollar be maintained during the period of 
disability and/or the full period when a family must be 
raised after loss of the breadwinner. 

We appreciate that the present rate of 
disability benefits of 75 per cent of earnings, being 
tax exempt, brings the injured workman's income reasonably 


close to his actual earnings when on the job. There is 
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Terente, Ontario 
no sound reason why it should be less, therefore we propos 
the Act be amended to provide benefits based on the net 
income, i.e. full earnings, less statutory deductions. 

Now, this is all at the moment. We have 
down here a provision for clothing allowance. TI am just 
wondering if it should come up under this subject. 

THE COMMISSIONER: Well, it might be as 
good a place as any. 

MR. PATERSON: I believe it has relevance, 
Mr. Commissioner. 
9. Provision for clothing allowance in case of 
loss or damage through accident. Allowance for continu- 
ing need of special clothing or footwear, or damage 
through abnormal wear caused through the use of supports 
or other orthopaedic appraratus. 

im certain (types vol accidents the cost ts 
workmen arising’from loss or damage of clothing is, quite 
supevantial. Im other «cases the costs are «continuous : 
In one case which came to our attention, we were told 
that the cost borne by the workman is in excess of $100 
each year. 

In some cases the Board makes provision 
for special footwear, trusses, and other such apparatus. 
However, no provision is made for the losses and needs 
should pvrovide full 


we have referred to above. The Act 


coverage on cost of these items. 


This is our submission, Mr. Commissioner. 
THE COMMISSIONER: Thank you, Mr. Paters 


MR. ESTEY: Are you the only spokesman, 
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Mrs Paterson? 

MR. PATERSON: Well, any questions we can 
help you with, we will deal with them together. 

MR waa Ys I don't have very many, but 
I would like to know, though: I take it that the light 
work proposal that you are making on page 24 is simply 
this, that the test as to whether you get compensation 
Should not be dependant on what the doctor certifies in 
the way of capacity to work, but two things; one the 
capacity to work and secondly, the availability of suit- 
able work. 

MR. PATERSON: Thess Si Piece eis 

Hk. HSTHYs He has the capacity: but not 
the work or he hasn't the capacity and then he gets his 
eompensation, and that is what you are saying? 

MR. PATERSON: Right. 

MR. EHSTEY: The compensation which he get 
under those circumstances, I take it, you say should be 
the full compensation and not a fraction of it? 


MR, PATERSON: ERG eS wae alee 


MR. BKSTHY:s If DT understand, you eerrecr ly; 
you are saying there are no circumstances where partial 
compensation has any application except in those cases 
where he can work, does find light work, but his income 
is.Jess than,his former trade? 

MR, PATERSON: That Ls right. 

MR. ESTEY: That is the whole thing in an 
eggshell. 

MR, PATERSON: Yes. 


MR. ESTEY: Could youtell me what the 
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1] difference is between your proposals number 6 and 7, at 


2] the foot of page c+ ard-one Gop oF page" 25?” One ts 
3 pensions and claims based on prior injures to be re-adjustied 
4 upward based on present wage levels, and the second one ig 
5 provision for upward adjustment of compensation payments 
61 based on the cost of living. Now, do you mean them both 
7 or are they altermtive methods of gearing up prior com- 
8] mitments by the "fund? 

9 MR. PATERSON: One is the pensions, I 

10} assume. 

11 MR. ESTEY: The first Is pensions and 

12 claims. 

13 MR. GULLIFORD: I suggest, Mr. Estey, 

14 that on 6 we are referring to claims and/or claims that 

15 arise from previous injuries, cases that have reopened. 

16 MR, EOTEY: That have reopened, not just 


17 eases that are on the books and the payments are going 


18 out? 

19 MR. GULLIFORD: No. 

20 MR» Hoes Those wane Rowered in number 7 
21 MR. GULLIFORD: That is right. In other 


22 words we are suggesting that if a worker has established 


23 4 claim of X number of dollars claimed on a previous 


24 injury and there is a recurrence or re-aggravation whereb 
25 another claim is allowed, it should not be based on the 
26 original amount. 

27 THE COMMISSIONER: At the moment it is 

28] based on the original. 

29 MR, ESTEY: But at any rate, any award 


30 he is getting on the original should be geared to the cos 
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of living,under number 7. 

MR. GULLIFORD: NGS, Chat Ls. yen. 

MR. ESTEY: In order to accommodate numbe 
Oo, are you really suggesting that somebody make the com- 
pensation payments taxable? That is the only way you can 
really equate them to the income that a man received when 
he was working, I suppose. 

MR. PATERSON: I think it spoints out ther 

MR epee Yee You can't get the amount of 
compensation equivalent to full earnings less statutory 
deductions even if you take into account income tax 
deductions, can you, because the deduction under the 
Income Tax Act is a fixed statutory deduction. It has 
a remote relationship to the payment in some cases, but 
I take it what you are saying is that you shald deduct 
all the applicable,statutory deductions and the result 
paid over to the man is taxable income. 

MR. PATERSON: And there is no reason 
wy it should be-any Less. 

MR. ESFEY: And therefore, he is itn the 
same position as before; that is, in effect, what you 
are saying. 

MR. PATERSON: Yes. 

MR, BSOTBY: Thank you very much. 

THE COMMISSIONER : We will not be going 
on with any more this afternoon. We will adjourn UpiGadk 


10:00 a.m., tomorrow morning. 


-~~ Adjournment. 
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